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SERIES FOREWORD

Every day, the public is bombarded with information on developments in
medicine and health care. Whether it is on the latest techniques in treat-
ments or research, or on concerns over public health threats, this informa-
tion directly impacts the lives of people more than almost any other issue.
Although there are many sources for understanding these topics—from
Web sites and blogs to newspapers and magazines—students and ordinary
citizens often need one resource that makes sense of the complex health
and medical issues affecting their daily lives.

The Health and Medical Issues Today series provides just such a one-
stop resource for obtaining a solid overview of the most controversial
areas of health care today. Each volume addresses one topic and provides
a balanced summary of what is known. These volumes provide an excel-
lent first step for students and lay people interested in understanding how
health care works in our society today.

Each volume is broken into several sections to provide readers and re-
searchers with easy access to the information they need:

 Part I provides overview chapters on background information—in-
cluding chapters on such areas as the historical, scientific, medical,
social, and legal issues involved—that a citizen needs to intelligently
understand the topic.

* Part II provides capsule examinations of the most heated contempo-
rary issues and debates, and analyzes in a balanced manner the view-
points held by various advocates in the debates.
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* Part III provides a selection of reference material, such as annotated
primary source documents, a timeline of important events, and a di-
rectory of organizations that serve as the best next step in learning
about the topic at hand.

The Health and Medical Issues Today series strives to provide readers with
all the information needed to begin making sense of some of the most im-
portant debates going on in the world today. The series includes volumes
on such topics as stem-cell research, obesity, gene therapy, alternative
medicine, organ transplantation, mental health, and more.



PART |

Overview



This page intentionally left blank



CHAPTER 1

Demography of
Tobacco Users

For the past 50 years, statistics about tobacco usage by multiple demo-
graphic populations have been piling up. Federal and state public health
officials, voluntary health agencies, statisticians, university health re-
searchers, and others study tobacco use by age (adult and young people
18 and under), gender, ethnicity (Hispanic and non-Hispanic), and racial
minority groups. They also study special populations, including educa-
tional and socioeconomic groups, regions of the country and individual
states, pregnant women, and military personnel. Data have been collected
by in-person or telephone interviews and by questionnaires mailed to peo-
ple who could not be reached by phone. Sample sizes, types of surveys,
interviewing procedures by trained collectors, low or high response rates,
ages, and the types of sponsoring agencies are some of the variables that
impact data analysis.

Once data on the prevalence of tobacco use have been collected, the fig-
ures communicate to policy makers and the public the nature, scope, and
trends of tobacco use by different populations. Some prevalence data also
show the progress in the increase or reduction of tobacco products over the
past 45 years.

ADULT POPULATION

Since 1964, the year the U.S. surgeon general issued a landmark report
about tobacco usage, a number of national and state-based agencies have
conducted detailed surveys of representative samples of the U.S. adult
population regarding the use of tobacco. Both telephone and in-person
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TERMS RELATED TO RACE AND ETHNICITY
USED BY THE CENTERS FOR DISEASE CONTROL

African Americans. Individuals who trace their ancestry of origin to
sub-Saharan Africa.

American Indian and Alaska Native. Persons who have origins in
any of the original peoples of North America and who maintain that
cultural identification through self-identification, tribal affiliation, or
community recognition.

Asian American and Pacific Islander. Individuals who trace their
background to the Far East, Southeast Asia, the Indian subcontinent,
or the Pacific Islands.

Hispanic. Persons who trace their background to one of the Spanish-
speaking countries in the Americas or to other Spanish cultures or
origins.

White. Persons who have origins in any of the original peoples of
Europe, North Africa, or the Middle East. The term may also corre-
spond to non-Hispanic whites.

Source: U.S. Department of Health and Human Services. Tobacco Use among
U.S. Racial/Ethnic Minority Groups—African Americans, American Indians,
Alaska Natives, Asian Americans and Pacific Islanders, and Hispanics: A
Report of the Surgeon General. Atlanta, Ga.: U.S. Department of Health
and Human Services, Centers for Disease Control and Prevention, National
Center for Chronic Disease Prevention and Health Promotion, Office on
Smoking and Health, 1998.

interviews have showed that since 1965 the prevalence of cigarette smoking,
the most common use of tobacco, has dropped steadily among American
adults. Depending on the survey, adult has been defined as either 18 or 20
years of age and older. According to the National Health Interview Survey
(NHIS), which has a large sample size and high response rate, approxi-
mately 40.4 percent of the population 20 years and older smoked cigarettes
in 1965.! The overall smoking prevalence declined to 29.1 percent in 1987.
Twenty years later, in November 2007, the Office on Smoking and Health
of the Centers for Disease Control and Prevention (CDC) estimated that
approximately 20.8 percent of U.S. adults 18 years and older smoked ciga-
rettes. Although cigarette smoking, tobacco chewing, and snuff use have
declined for all groups studied over the past 40 years, the declines during
the past 10 years have been smaller than in previous decades.?
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TOBACCO PRODUCTS

Tobacco products include cigarettes, smokeless tobacco produced
in two general forms (chewing tobacco or snuff), cigars, and pipe
tobacco.

There are three types of chewing tobacco: looseleaf, plug, and
twist. Snuff has a much finer consistency than chewing tobacco and is
held in place in the mouth without chewing.

Although smokeless tobacco is not subject to combustion and is
usually used orally in the United States, products differ according to
the tobaccos planted, parts of the plant that are used, the method of
curing, moisture content, and additives. Looseleaf chewing tobacco is
made from air-cured, cigar-type leaves from tobacco grown in Penn-
sylvania and Wisconsin. Dry snuff is made primarily from fire-cured
dark tobacco grown in Kentucky and Tennessee.

ToBAccoO USE BY MALES

Since Americans began using tobacco in a recreational context, it has
been primarily a male phenomenon. In 1965 when the National Center for
Health Statistics began collecting and analyzing data about tobacco use, it
was estimated that 50.2 percent of male adults smoked cigarettes. The rate
declined to 31.7 percent in 1987. Ten years later, in November of 2007,
male smoking prevalence declined to 23.9 percent.’

In the 1970s smokeless tobacco, largely snuff and chewing tobacco,
began to slowly shift from a product primarily used by older men to
one used predominantly by young men and boys. Between 1970 (when
telephone interviews were used to gather data about tobacco use) and
1986 (when household interviews were used), snuff use increased 15-fold,
and chewing tobacco use more than 4-fold among males 17 to 19 years
old. The prevalence of smokeless tobacco use among men 21 years and
older showed a steady decline from 1964 to 1986. Smaller increases
were observed for older men (age 50 and above).* The CDC’s Youth Risk
Behavioral Surveillance System for 2005 reported that 13.6 percent of
U.S. high school boys used chewing tobacco and snuff, compared to 2.2
percent for high school females.’ In some states, smokeless tobacco use
among high school boys has been particularly high, especially in Kentucky
(26.7%), Montana (20.3%), Oklahoma (24.8%), Tennessee (22.8%), West
Virginia (27.0%), and Wyoming (21.3%).6

Cigar and/or pipe smoking occurs mainly among men. From 1964 to
1986, both cigar and pipe smoking declined among men. In 2007 the
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prevalence of cigar smoking declined from 29.7 percent to 6.2 percent; pipe
smoking declined from 18.7 to 3.8 percent.” In 1986, the highest propor-
tion of users were between the ages of 45 and 64 years.

Cigar smokers in the past have been mainly males between the ages of
35 and 64, with higher education and income, but recent studies suggest
new trends. Most new cigar users today are teenagers and young adult
males (ages 18 to 24) who smoke once in a while (less than daily).?

ToBAccO USe BY WOMEN

Cigarette smoking was rare among women in the early 1900s because of
social conventions and legal restrictions. According to historian Robert N.
Proctor, professor, History of Science at Stanford University, 5 percent of
American women smoked in 1923, 12 percent in 1932, and 33 percent in
1965.° Female smoking prevalence remained stable at 31 to 32 percent
from 1965 to 1977. Subsequently, prevalence began to decline slowly. In
1987 the surgeon general reported that 26.8 percent of American women
smoked. Twenty years later, in November of 2007, the NHIS estimated
that adult female smoking prevalence was 18.0 percent.!® In the United
States, men started cigarette smoking before women, and the prevalence of
male smoking has always been higher than females. However, in 1964 the
surgeon general’s report noted that “the proportion of women smokers has
increased faster than that of men in recent years.”!! The once-wide gender
gap in smoking prevalence narrowed between 1965 and 1987. Since then,
the decline has been comparable among women and men.

Although female use of smokeless tobacco is generally low, it prevails
among women in certain geographic areas of the United States as well as
within some cultures and populations. Some elderly women in the rural
Southeast and some Native American females (for example: Eastern Band
Cherokee women in western North Carolina, Lumbee women in eastern
North Carolina, and Yupik women in southwestern Alaska) show a high
rate of using smokeless tobacco.'?

ToBAcCCO USE BY PREGNANT WOMEN

Smoking prevalence during pregnancy differs by race, ethnicity, age, and
socioeconomic status. According to research findings from the Substance
Abuse and Mental Health Services Administration’s 2002—-2005 National
Surveys on Drug Use and Health (NSDUH), white women who were preg-
nant were more likely to have smoked cigarettes during each trimester than
pregnant women who were black or Hispanic."* American Indian/Alaska
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Native women had the highest rate of smoking during pregnancy (17.8%)
compared to non-Hispanic white (13.9%) and non-Hispanic black women
(8.5%). The smoking rate for Hispanic and Asian/Pacific Islander women
who were pregnant was generally substantially lower (2.9% and 2.2%,
respectively)." The NSDUH surveys also showed that younger pregnant
women were more likely than their oldest counterparts to smoke cigarettes
during their pregnancy: 24.3 percent of pregnant women aged 15 to 17 and
27.1 percent of pregnant women aged 18 to 25 compared with 10.6 percent
of pregnant women aged 26 to 44 smoked cigarettes during their preg-
nancy in the past month of the survey.

The NSDUH surveys also showed that pregnant women with annual
family incomes of less than $20,000 were more likely to smoke than those
with higher family incomes. Among pregnant women 18 to 44 years old,
those who had a college education were less likely to have smoked ciga-
rettes during each trimester than pregnant women with less education.'s

ToBAcCcO USE BY RACE AND ETHNICITY

In 1998 the surgeon general’s report about tobacco use among U.S. racial/
ethnic groups concluded that “no single factor determines patterns of to-
bacco use among racial/ethnic minority groups; these patterns are the re-
sult of complex interactions of multiple factors, such as socioeconomic
status, cultural characteristics, acculturation, stress, biological elements,
targeted advertising, price of tobacco products, and varying capacities of
communities to mount effective tobacco control initiatives.”'¢ See Table 1.1
for an outline of tobacco use among racial/ethnic groups in the late 1980s
and early 1990s. In 1998 tobacco use varied within and among racial/
ethnic groups. Among adults, American Indians and Alaska Natives had
the highest prevalence of tobacco use. African American and Southeast
Asian men also had a high prevalence of smoking. Asian American and
Hispanic women had the lowest use.!” In 2006 broad disparities in to-
bacco use and cigarette smoking among racial groups still existed. The
prevalence of cigarette smoking was highest among American Indians/
Alaska Natives (32.4%), followed by African Americans (23.0%), whites
(21.9%), Hispanics (15.2%), and Asians (excluding Native Hawaiians and
other Pacific Islanders, 10.4%).'8

ToBAcco USE BY AGE

According to the NSDUH, in 2007 an estimated 70.9 million Americans
12 years and older were current (past month) users of a tobacco product,
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which included cigarettes, chewing tobacco, snuff, cigars, and pipe to-
bacco. Young adults 18 to 25 had the highest rate of current use of any to-
bacco product (41.8%) compared with youths aged 12 to 17 and adults aged
26 or older. Young adult rates were 36.2 percent for cigarettes, 11.8 percent
for cigars, 5.3 percent for smokeless tobacco, and 1.2 percent for pipe to-
bacco." In 2007 the prevalence of current use of a tobacco product among
youngsters 12 years or older was 15.4 percent for Asians, 22.7 percent for
Hispanics, 26.8 percent for African Americans, 30.7 percent for whites,
and 41.8 percent for American Indians or Alaska Natives. Current ciga-
rette smoking among youths 12 to 17 and young adults 18 to 25 was more
prevalent among whites than African Americans (12.2% versus 6.1% for
youths and 40.8% versus 26.2% for young adults). African American and
white adults 26 and older used cigarettes at about the same rate. The rates
for Hispanic tobacco use were 6.7 percent among youths, 29.5 percent
among young adults, and 21.0 percent among those 26 and older.?

The CDC examined changes in cigarette use among high school stu-
dents in the United States from 1991 to 2007 by analyzing data from the
national Youth Risk Behavior Survey. It reported that “the prevalence of
lifetime cigarette use [i.e., ever tried cigarette smoking, even one or two
puffs] was stable during 1991-1999 and then declined from 70.4 percent
in 1999 to 50.3 percent in 2007. The prevalence of current cigarette use
[i.e., smoked cigarettes on at least one day during the 30 days before the
survey] increased from 27.5 percent in 1991 to 36.4 percent in 1997, de-
clined to 21.9 percent in 2003, and remained stable from 2003 to 2007.”
Current frequent use [i.e., smoked cigarettes on 20 or more days during
the 30 days before the survey] “increased from 12.7 percent in 1991 to
16.8 percent in 1999 and then declined to 8.1 percent in 2007.”!

The Monitoring the Future (MTF) survey also showed declines in ciga-
rette use among high school students since the early 1990s (see Table 1.2).
In 2008, MTF reported the lowest levels of smoking by 8th, 10th, and
12th graders since 1991. Across the three grades combined, there was a
significant decline in monthly smoking prevalence from 13.4 percent in
2007 to 12.6 percent in 2008. The greatest decline was among males and
students who said they were college bound. All three grade levels showed
a reduction in the use of smokeless tobacco since spit tobacco peaked in
the mid-1990s. One in every 15 high school seniors was a current user of
smokeless tobacco in 2008. Among 12th-grade boys, who account for al-
most all smokeless tobacco use, nearly 1 in 8 was a current user of smoke-
less tobacco.?

Smokeless tobacco use may be declining, but according to surveys from
the CDC, the level of cigar use among teens in 2006-2007 was higher
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Table 1.2 Prevalence of daily cigarette smoking* among high school
seniors, by sex and race, from the Monitoring the Future Project—United
States, 1976-1993.

Sex Race

Year Total Male Female White  Black
1976 28.8 28.0 28.8 28.8 26.8
1977 28.9 27.2 30.1 29.0 23.7
1978 27.5 25.9 28.3 27.8 22.2
1979 254 223 27.9 25.8 19.3
1980 214 18.5 23.5 21.8 15.7
1981 20.3 18.1 21.7 20.9 13.6
1982 21.0 18.2 23.2 22.4 12.4
1983 21.1 19.2 22.1 21.9 12.6
1984 18.7 16.0 20.5 20.1 9.0
1985 19.5 17.8 20.6 20.7 10.8
1986 18.7 16.9 19.8 20.4 7.8
1987 18.7 16.4 20.6 20.6 8.1
1988 18.1 17.4 18.1 20.5 6.7
1989 18.9 17.9 19.4 21.7 6.0
1990 19.1 18.7 19.3 21.8 5.4
1991 18.4 18.8 17.9 21.1 4.9
1992 17.2 17.2 16.7 19.9 3.7
1993 19.0 19.4 18.2 22.9 4.4
Percentage point difference

1976-1993 -9.8 -8.6 -10.6 -5.9 224
1976-1984 -10.1 -12.0 -83 -8.7 -17.8
1984-1993 +0.3 +3.4 -2.3 +2.8 -4.6
Percentage change

1976-1993 =340 307 -36.8 —20.5 —83.6
1976-1984 -351 429 —28.8 -30.2 —06.4
1984-1993 +1.6  +21.2 -11.2 +13.9 =51.1

* Daily cigarette smokers were persons who reported smoking >1 cigarettes per day during the
30 days before the survey.

Note: For any year, 95% confidence intervals do not exceed +£1.3% for the total population, +£1.6%
for males, +1.6% for females, +1.4% for whites, and +3.5% for blacks.

Source: Centers for Disease Control and Prevention, “CDC Surveillance Summaries,” November 18,
1994. MMWR 43, no. 55-3 (1991): 34.

than that of spit tobacco use. In 2006, about 4 percent of teens in middle
school (grades 6 to 8) had smoked a cigar in the past month. In a 2007
CDC survey of high school students, 8 percent of girls and 19 percent of
boys polled had smoked a cigar within the previous month. Among the
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male students, the number of cigar smokers was twice as high among high
school seniors as among freshmen—26 percent and 13 percent, respec-
tively. Cigars continue to be the second most common form of tobacco
used by teens in the United States overall, next to cigarettes. However, in
a few states, cigars are now more commonly smoked by high school boys
than are cigarettes. Much of this surge in cigar use is attributable to “little
cigars,” which resemble cigarettes.”

ToBACCO USE BY EDUCATION/COLLEGE STUDENTS

Education affects smoking rates. The more formal an education a male
or female receives, the less likely he or she will smoke cigarettes. Trends
in smoking among more- and less-educated groups have differed markedly
since 1966, according to the 1989 surgeon general’s report. College gradu-
ates decreased their smoking level from 37.7 percent in 1966 to 16.3 percent
in 1987. High school graduates who did not attend college reduced their
smoking from 41.1 percent in 1966 to 33.1 percent in 1987. Respondents
without a high school diploma did not change appreciably from 1966
(36.5%) to 1987 (35.7%).*

Twenty years later, in 2007, the CDC’s Morbidity and Mortality Weekly
Report (MMWR) reported that smoking cigarettes was lowest among
adults aged 25 years and older who had an undergraduate (11.4%) or
graduate degree (6.2%). Smoking prevalence was higher among adults
who had earned a general education development (GED) diploma
(44.0%) and for people with 9 to 11 years of education (33.3%).% In
2007 the National Survey on Drug Use and Health showed that 3.5 per-
cent of persons aged 18 and older who had not finished high school had
used smokeless tobacco. The prevalence among college graduates was
2.1 percent.?

ToBAccO USE BY SOCIOECONOMIC STATUS/OCCUPATION

The first surgeon general’s report in 1964 looked at socioeconomic
status of people who smoked cigarettes, determining that smoking was
more prevalent among “lower or working classes” but less prevalent
among extremely poor (unemployed groups).?” Periodic NHIS studies
on smoking prevalence by occupation between 1970 and 1985 showed
that there was a consistent pattern of higher smoking rates among blue-
collar and service workers than among white-collar workers. In 1985
data showed that unemployed persons were more likely than employed
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persons to be current smokers.? In 2007 the NSDUH revealed a similar
pattern: that current smoking was more common among unemployed
adults aged 18 or older than among adults who were working full time
or part time.” Also in 2007 the MMWR reported that smoking among
adults whose incomes were below the federal poverty line was 28.8 per-
cent compared to 20.3 percent for people whose incomes were at or
above the poverty level.?°

ToBAccO USE BY GEOGRAPHIC AREA
(STATES AND REGIONS)

From 1982 t01984, the CDC’s Behavioral Risk Factor Surveillance
System (BRFSS) provided state-specific smoking prevalence estimates
for adults 18 and older in about half of the United States. After 1984, the
number of states participating in the system increased steadily. In 1987
the BRFSS showed that smoking prevalence ranged from 15 percent in
Utah to 32 percent in Kentucky. Twenty years later, the BRFSS reported
that Kentucky still led the 50 states with an estimated 28.6 percent of its
adults between the ages of 18 and 35 years who currently smoked ciga-
rettes every day or some days. Kentucky was followed by West Virginia
(25.7%) and Mississippi and Oklahoma (both 25.1%). Utah still led the
nation with a low prevalence rate of adults smoking cigarettes, 9.8 percent,
but the U.S. Virgin Islands had the lowest rate, 9.1 percent.’' In 1985 the
Current Population Survey provided estimates of the prevalence of ciga-
rette smoking according to regions of the country and states. Smoking was
lowest in the Pacific region (26.3%) and Mountain (27.2%) census divi-
sions, and highest in the East South central (31.8%) and South Atlantic
(31.3%) divisions.*

Over twenty years later, the NSDUH reported that current cigarette
smoking among persons 12 and older was lowest in the West (21.1%) and
Northeast (22.1%), higher in the South (25.5%), and highest in the Midwest
(27.2%). Smokeless tobacco use was higher in the Midwest (4.0%) and
South (3.8%) than in the West (2.8%). The lowest rate was in the Northeast
(1.8%). In the same report, cigarette smoking among persons 12 and older
was highest in less-urbanized nonmetropolitan areas (29.5%) as opposed
to 22.7 percent in large metropolitan regions. In completely rural coun-
ties, 23.6 percent of persons 12 and older were current cigarette smokers.
Smokeless tobacco use among persons 12 and older was highest in com-
pletely rural nonmetropolitan counties (7.0%), and lowest in large metro-
politan areas (2.0%).%



14 TOBACCO

ToBACCO USE AMONG MILITARY PERSONNEL

There has been a historical connection between cigarettes and men in
the armed forces. Smokes were included in K-rations and C-rations pro-
vided to troops. Cigarette advertisements on radio and in newspapers and
magazines during World War II linked smoking and war. Camel cigarette
ads pictured men in submarines, breaking through barbed wire, and lug-
ging antitank guns. Chesterfield had its “Workers in the War Effort,” and
Raleigh offered cheap prices on gift cigarettes shipped to soldiers in the
trenches.

In 1980, 1982, 1985, and 1988 the Department of Defense (DOD)
surveyed cigarette smoking among military personnel in military instal-
lations around the world. Between 58 and 81 installations participated
in the survey. The DOD found that “overall smoking prevalence among
military personnel declined steadily from 53 percent in 1982 to 46 per-
cent in 1985 to 42 percent in 1988.” These figures, while declining, “were
considerably higher than among all males or young males in the gen-
eral population.””* A 2007 study found that smoking rates in the military
dropped from more than 50 percent in 1980, then increased markedly
starting in the late 1990s. By 2005 about 33 percent of those in the mili-
tary smoked.*

A 1997 study comparing veteran and nonveteran smoking found 35 per-
cent of all veterans (male and female) were current smokers compared to
28 percent of the general population, and 77 percent had smoked during
their lifetime compared to 49 percent of the general population.*® A special
report based on the 2005 NSDUH indicated that 18.8 percent of veterans
smoked cigarettes daily compared to 14.3 percent of comparable nonvet-
erans.’” Another survey showed that cigars, pipes, and smokeless tobacco
have been prevalent among male military personnel.*®

In 2008 at the American College of Chest Physicians’ Annual
International Scientific Assembly Meeting, Dr. Michael A. Wilson pre-
sented the results of a preliminary study that American sailors and ma-
rines stationed in Iraq were more than twice as likely to use tobacco
products as the average American. In a survey of 408 marines and sail-
ors, Wilson found 64 percent used some form of tobacco: 52 percent
smoked cigarettes, 36 percent used smokeless tobacco, and 24 percent
used both. In contrast, the national average for tobacco use is 29.6 per-
cent. Wilson found the rate of tobacco use is higher now among U.S.
troops in Iraq than was found in a 2004 survey of troops returning from
the war. He also said that “the U.S. seems to have a culture that fosters
significantly higher use of tobacco products, particularly during combat
deployments.”’
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SURVEYS

The National Health Interview Survey is “the principal source of
information on the health of the civilian, noninstitutionalized popu-
lation of the United States and is one of the major data collection
programs of the National Center for Health Statistics (NCHS), which
is part of the Centers for Disease Control and Prevention (CDC).”
Since 1965, this source has had the best data for analyzing trends in
tobacco usage by adults. Patients in long-term care facilities, troops
on active duty, prisoners, and U.S. nationals living in foreign coun-
tries are excluded from taking the survey. (http://www.cdc.gov/nchs/
nhis/about_nhis.htm)

The National Survey on Drug Use and Health (NSDUH), which
provides “yearly national and state-level data” on the use of tobacco,
alcohol, and illegal drugs, is sponsored by the Substance Abuse and
Mental Health Services Administration, an agency of the U.S. Public
Health Service and a part of the U.S. Department of Health and Human
Services. It is “the primary source of information on the prevalence,
patterns, and consequences of alcohol, tobacco, and illegal drug use
and abuse in the general U.S. civilian non institutionalized popula-
tion, age 12 and older.” The NSDUH “includes a series of questions
about the use of tobacco products, including cigarettes, chewing to-
bacco, snuff, cigars, and pipe tobacco.” In-person interviewers collect
confidential data through a computerized questionnaire administered in
the participants’ homes. (http://www.icpsr.umich.edu/cocoon/NACJD/
SERIES/00064.xml; https://nsduhweb.rti.org)

The Behavioral Risk Factor Surveillance System (BRFSS), estab-
lished in 1984 by the CDC, tracks “health conditions and risk behav-
iors” in the United States yearly. It collects data “monthly in all 50
states, the District of Columbia, Puerto Rico, the U.S. Virgin Islands,
and Guam.” More than 350,000 adults are interviewed each year, mak-
ing the BRFSS “the world’s largest ongoing telephone health survey
system.” The BRFSS Web site notes that “states use BRFSS data to
identify emerging health problems, establish and track health objec-
tives, and develop and evaluate public health policies and programs.
Many states also use BRFSS data to support health-related legislative
efforts.” (http://www.cdc.gov/brfss/about.htm)

The Tobacco Use Supplement/Current Population Survey (TUS-
CPYS) is a “National Cancer Institute (NCI)-sponsored survey of to-
bacco use and policy information that has been administered as part
of the Current Population Survey (CPS) since 1992.” Conducted
monthly for more than 50 years by the U.S. Census Bureau for the




16

TOBACCO

U.S. Department of Labor, Bureau of Labor Statistics, the TUS-CPS
“collects information on occupations, economic status, and demo-
graphic characteristics” and, from time to time, includes questions
about the use of cigarettes, cigars, snuff, pipes, and chewing tobacco
by the U.S. population. The TUS-CPS is also “a key source of na-
tional, state, and sub-state level data on smoking and tobacco use in
U.S. households. It provides data on a nationally representative sam-
ple of about 240,000 civilian, non-institutionalized individuals ages
15 years and older.” According to the TUS-CPS Web site, “about 70%
of respondents complete the survey by telephone; the remainder com-
plete it in person.” (http://riskfactor.cancer.gov/studies/tus-cps/TUS-
CPS_fact_sheet.pdf)

The Youth Risk Behavior Surveillance System (YRBSS) is a social
epidemiologic surveillance system established by the CDC. It moni-
tors tobacco use and five other “categories of priority health risk be-
haviors among youth.” The YRBSS includes “a national school-based
survey conducted by the CDC as well as state, territorial, and local
school based surveys conducted by education and health agencies.”
The national Youth Risk Behavior Survey (YRBS) is conducted every
two years since 1991 and provides data representative of high school
students in public and private schools throughout the United States
who complete self-administered questionnaires. (http://www.cdc.gov/
mmwr/preview/mmwrhtml/rr5312al.htm; http://www.answers.com/
topic/youth-risk-behavior-surveillance-system)

According to the Monitoring the Future (MTF) Web site, its
survey, launched in 1975 by the University of Michigan’s Institute
for Social Research, studies “the behaviors, attitudes, and values of
American secondary school students, college students, and young
adults. Each year, a total of approximately 50,000 8th, 10th, and
12th grade students” who attend “about 420 public and private sec-
ondary schools” are surveyed. Students complete self-administered,
machine-readable questionnaires in their classrooms. “In addition,
annual follow-up questionnaires are mailed to a sample of each grad-
uating class for a number of years after their initial participation.” The
survey is supported by research grants from the National Institute on
Drug Abuse. According to the MTF Web site, “the results of the study
are useful to policymakers at all levels of government, for example,
to monitor progress toward national health goals. Study results are
also used to monitor trends in substance use and abuse among ado-
lescents and young adults and are used routinely in the White House
Strategy on Drug Abuse.” (http://www.monitoringthefuture.org/pur
pose.html#Design)
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Morbidity and Mortality Weekly Report

Morbidity and Mortality Weekly Report (MMWR) is a weekly epi-
demiological digest for the United States published by the CDC.
According to the MMWR home page: “The MMWR weekly contains
data on specific diseases as reported by state and territorial health
departments and reports on infectious and chronic diseases, environ-
mental hazards, natural or human-generated disasters, occupational
diseases and injuries, and intentional and unintentional injuries. Also
included are reports on topics of international interest and notices of
events of interest to the public health community.” (http://www.cdc.
gov/mmwr/mmwr_wk.html)
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CHAPTER 2

Tobacco Use, Health Risks,
and Disease

The impact of tobacco use on health has been the subject of discussion
for hundreds of years. So much has been written that “medical literature
on tobacco alone [fills] shelves in medical libraries. ... Public health of-
ficials had explored the relationship between tobacco and disease, ar-
chiving large caches of additional documents for future researchers.”
Centuries ago, many people, including some physicians, considered to-
bacco to have medicinal properties. In 1560 Jean Nicot de Villemain,
France’s ambassador to Portugal, wrote of tobacco’s medicinal proper-
ties, describing it as a panacea. Besides sending rustica plants to the
French court, Nicot sent snuff to Catherine de Medici, the Queen Mother
of France, to treat her son Francis II’s migraine headaches. In Germany
in 1571, Dr. Michael Bernhard Valentini’s Polychresta Exotica (Exotic
Remedies) described numerous different types of clysters, or water ene-
mas, to treat a variety of ailments. The tobacco smoke clyster was said to
be good for treating colic, nephritis, hysteria, hernia, and dysentery. The
same year in Spain, Nicholas Monardes, physician and botanist, wrote
De Hierba Panacea, in which he listed 36 maladies that tobacco cured.
At the same time tobacco was being lauded, a growing number of peo-
ple suspected that tobacco use could harm the body. Reports about the haz-
ards of tobacco began accumulating in scientific and medical literature in
the late 16th century, shortly after the plant was introduced to Europeans.
In 1586 in Germany, ‘“De plantis epitome utilissima” cautioned about the
use of tobacco, calling it a “violent herb.” In 1602 in England, publica-
tion of Worke of Chimney Sweepers (also called Chimny-Sweepers or A
Warning for Tabacconists [sic]), by a doctor identified as Philaretes, stated
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that illness of chimney sweepers was caused by soot and that tobacco
might have similar effects: “Tobacco works by evaporating man’s “unctu-
ous and radical moistures’—as was demonstrated in the fact that it was
employed to cure gonorrhea by drying up the discharge. But this process,
if too long continued, could only end by drying up ‘spermatical humidity,’
too, rendering him incapable of propagation.”? Philaretes discussed many
of the health risks that were later proved to be true.’ In 1603 English physi-
cians, upset that tobacco was being used by people without a physician’s
prescription, complained to King James 1. In 1604 “A Counterblaste to
Tobacco” was published anonymously by King James in which he wrote
the oft quoted: “Smoking is a custom loathsome to the eye, hateful to the
nose, harmful to the brain, dangerous to the lungs, and in the black, stink-
ing fume thereof nearest resembling the horrible Stygian smoke of the
pit that is bottomless.”* He also noted that autopsies found smokers’ “in-
ward parts” were “infected with an oily kind of soot.” In 1653 Dr. Jacobus
Tappius, professor of medicine at the University of Helmstedt, wrote that
“blood and brain become heated and dried up—the whole head is turned
into a noxious furnace—it is fatal to all genius [and acts] to dull the finest
intellect.”” The book included “anatomical illustrations showing the sad
effects of tobacco on the smoker’s brain.”

In the United States, Benjamin Rush, the nation’s most prominent Ameri-
can physician, issued an early warning in Essays, Moral, Political, and
Philosophical published in1798. Long before the arrival of manufactured
cigarettes in the late 1800s, Rush cautioned that tobacco in any form,
smoking, chewing, or snuff, caused certain diseases of the mouth, throat,
stomach, and nervous system. He even warned against casual use, which
he said could lead to impaired appetite, indigestion, tremors, and tooth
loss. Besides asserting that tobacco was generally detrimental to health, he
was also concerned that it created an “unnatural thirst” that led to drunken-
ness and moral decay, a belief widely held by antitobacco advocates 100
years later. Fifty years later, and 115 years before the famous 1964 sur-
geon general’s report was published, Dr. Joel Shew attributed 87 different
diseases or ill effects directly to tobacco, including tremors and indiges-
tion, both identified by Rush, heart palpitations, breathing difficulty, and
decayed teeth. Regarding gums, tongue, and lips, he wrote:

For more than twenty years back, I have been in the habit of inquiring of
patients, who came to me with cancers of these parts (the gums, tongue, and
lips), whether they used tobacco, and if so, whether by chewing or smoking.
If they have answered in the negative as to the first question, I can truly say,
that, to the best of my belief, such cases of exemption are exceptions to a
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general rule. When, as is usually the case, one side of the tongue is affected
with ulcerated cancer, the tobacco has been habitually retained in contact
with this part. The irritation of a cigar, or even from a tobacco pipe, fre-
quently precedes cancers of the lip ... I believe cancers, severe ulcers, and
tumors, in and about the mouth, will be found much more common among
men than women. Since the former use tobacco much more generally than
the latter, may not this be a cause.®

During the first quarter of the 20th century, as the custom of smoking
spread in America and lung cancer became more common in men, physi-
cians and public health educators broadcast the dangers of smoking. In
1909 Charles E. Slocum, M.D., Ph.D., summed up this point in his book
About Tobacco and Its Deleterious Effects: “Many capable and consci-
entious physicians of all countries for generations, and in far increasing
number and ability, have been careful observers of [tobacco’s] evil effects
in the systems of their patients, and friends.”” In 1912 Dr. Isaac Adler pub-
lished research in a monogram, ‘“Primary Malignant Growths of the Lung
a Bronchi,” which, for the first time, argued strongly that smoking may
cause lung cancer. Tobacco company executives raced to Adler’s house and
swore on a stack of Bibles that smoking did no such thing.

Dr. John Harvey Kellogg, medical director of the Battle Creek, Michigan
Sanitarium, was among a handful of doctors who actively campaigned
against cigarettes. In a 1917 article condemning the distribution of ciga-
rettes to soldiers in World War I, he wrote that “more American soldiers
will be damaged by the cigarette than by German bullets.”® He felt they
were dangerous because their smoke was inhaled and could damage inter-
nal organs, especially those of women. He believed smoking caused cer-
tain cancers and heart disease and predicted that science would eventually
prove it. In 1922 Kellogg published Tobaccoism, or, How Tobacco Kills, in
which he tried to prove that “there is perhaps no other drug which injures
the body in so many ways and so universally as does tobacco.”® Writing
almost at the same time as Kellogg, Dr. Daniel H. Kress, another out-
spoken anticigarette physician, stated in 1921 that “the evils resulting from
the almost universal use of cigarettes in America will, in time, be as appar-
ent as were the evils in China from the smoking of opium.”!°

During the first quarter of the 20th century, physicians fused moral
considerations about tobacco use with medical research on smoking, so
much so that “moral considerations were practically indistinguishable
from concerns about the health effects of cigarette smoking. Physicians
tied cigarette use to hereditary degeneracy, decline of mental and physical
development, and lives of decay. This conflation of the medical and moral
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Figure 2.1 John Harvey Kellogg (1852-1943), medical director of the Battle
Creek, Michigan Sanitarium, regarded tobacco as a health threat. In his book,
pamphlets, and a lantern slide show, one of his themes was that tobacco was a
principal cause of heart disease. In 1922 he wrote that “the effect of tobacco upon
the heart has been most carefully studied by many physiologists. All authorities
agree that tobacco is a heart poison. A very small dose increases the work of the
heart by contracting the arteries and raising the blood pressure.”

Source: John Harvey Kellogg, Tobaccoism, or, How Tobacco Kills (Battle Creek, Mich.: The Modern
Medicine Publishing Co., 1922), p. 59.

would serve as a significant obstacle (among many) to establishing the evi-
dentiary basis of the harms of smoking.”!! During the early 20th century,
physicians were divided over the health impact of cigarette smoking. But
there was some consensus that smoking could harm children and adoles-
cents. “It becomes plain that any insidious narcotic poison which exerts its
chief effects upon the respiratory function and the motor nerve cells of the
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spinal cord and brain, can not fail to be disastrous to the young,” explained
one doctor in 1904.'?

Once women took up smoking, some medical investigators pointed out
the degenerative effects cigarettes had on their children. As Dr. Charles B.
Towns summed it up in 1916: “No more pitiful sight on earth could possibly
be imagined than the spectacle of some mother who is a cigarette smoker
bringing into the world a poor, pitiful physically and mentally defective
child.”* Bertha Van Hoosen, a prominent Michigan physician argued that
smoking had dire consequences for mothers-to-be: “Motherhood and to-
bacco are as antagonistic as water and fire. ... Motherhood is too complex
to tamper with tobacco or any other drug-forming habit.”'* Nevertheless,
Hygeia, the American Medical Association’s magazine for the general
public, concluded in June of 1934 that “smoking by mothers is in all prob-
ability, not an important factor” in infant mortality.!3

Given the uncertainty of the data, many physicians recommended mod-
eration over excessive smoking. In 1925 American Mercury magazine
printed an editorial that opined: “A dispassionate review of the [scientific]
findings compels the conclusion that the cigarette is tobacco in its mild-
est form, and that tobacco, used moderately by people in normal health,
does not appreciably impair either the mental efficiency or the physical
condition.”'®

Through the first half of the 20th century, case studies, laboratory re-
search, and animal experiments, which assessed the health risks of smok-
ing, had not categorically proved that it caused serious diseases like cancer,
heart disease, and stroke. After 1930, when physicians encountered cases
of lung cancer with increased frequency, the issue of smoking received
more significant attention. As early as 1932, Dr. William McNally of Rush
Medical College suggested that cigarette smoking was an important factor
in higher rates of lung cancer."’

Researchers took a more clinical approach to smoking and disease.
They considered the possibility that chronic diseases could be attri-
buted to genetic predispositions and environmental and behavioral
exposures. According to Allan M. Brandt, “By the 1930s and 1940s,
clinical anecdote carried considerable authority with physicians who
carefully recorded their observations of the effects of tobacco upon
their patients.” Many investigations focused on the heart and circula-
tion: “‘Tobacco heart,” a well-known syndrome, included arrhythmias,
angina, and sometimes cardiac arrest.”'® But these physicians and re-
searchers did not move from clinical observations to more powerful
studies that constituted proof in scientific and medical terms that ciga-
rettes caused disease.
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In 1938 Dr. Raymond Pearl, an eminent scientist and professor of
biological statistics at Johns Hopkins University, did a pioneering study
of the effects of smoking on life span that was published in the March 4,
1938, issue of Science under the title “Tobacco Smoking and Longevity.”
He reported to the New York Academy of Medicine that heavy smokers
(who smoke more than 10 cigarettes a day) did not live as long as light
smokers and that nonsmokers outlived both. He wrote: “Smoking of
tobacco was statistically associated with the impairment of life dura-
tion ... This impairment is proportional to the habitual amount of to-
bacco usage by smoking, being great for heavy smokers and less for
moderate smokers.”!” Of the 6,813 persons reported on, two-thirds of
the nonsmokers had lived beyond 60, but only 46 percent of the heavy
smokers reached age 60. Time magazine, which reported Pearl’s find-
ings, suggested that his results would frighten tobacco manufacturers to
death and “make tobacco users’ flesh creep.”* Most major newspapers
refused to publish the findings, and others buried the Pearl report in
columns where people barely noticed it.

In 1936 Dr. Alton Ochsner, one of the foremost thoracic surgeons and
medical teachers in U.S. history, made a connection between smoking and
lung cancer, based on clinical observations rather than systematic studies
that proved causation. He persisted in believing that cigarette smoking was
the principal cause of the growing epidemic of lung cancer, a theory he
publicized throughout the 1940s in the face of ridicule and attacks, even
within the medical profession.

In 1939 Drs. Alton Ochsner and Michael DeBakey of New Orleans con-
cluded that: “the increase in smoking with the universal custom of inhal-
ing is probably a responsible factor” for an increase in cases of primary
carcinoma of the lung.?!

During the 1940s, medical investigators were aware that it could take
many years, even decades, for smoking to cause disease, before “the full
health implications of the mass consumption of cigarettes became statisti-
cally visible.”?

Not all doctors agreed tobacco was hazardous. Many physicians and
scientists were skeptical about the epidemiological evidence, because
they felt a statistical connection between an increase in cigarette smok-
ing and an increase in lung cancer did not prove there was a causal con-
nection. Dr. Evarts A. Graham, a prominent physician who had taught
Ochsner, said: “Yes, there is a parallel between the sale of cigarettes and
the incidence of cancer of the lung but there is also a parallel between the
sale of nylon stockings and cancer of the lung.” Years later, he became
convinced there was a connection.?
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Some physicians even defended smoking as an antidote to the stresses
of modern life. As late as 1948, the Journal of the American Medical
Association (JAMA) argued that “more can be said on behalf of smoking
as a form of escape from tension than against it ... there does not seem to
be any preponderance of evidence that would indicate the abolition of the
use as a substance contrary to the public health.”* Other physicians argued
that an increasing atmospheric pollution from automobile exhausts might
explain the rise in lung cancer.

The 1950s, however, ushered in bad news with reports of the studies
done in the United States and England strongly incriminating cigarettes as
a cause of diseases. Between 1950 and 1954, there were 14 studies in-
forming the public that cigarette smoking was linked to lung cancer and
other serious diseases. In May 1950, JAMA published Ernst L. Wynder and
Evarts A. Graham’s article about tobacco smoking as an etiological factor
in bronchogenic carcinoma. Four months later, in September of 1950, the
British Medical Journal carried Richard Doll and Austin Bradford Hill’s
first paper on smoking and lung cancer in which the men concluded that
“smoking is an important factor in the cause of carcinoma of the lung.”*
Following the Wynder/Graham and Doll/Hill papers, studies with consis-
tent findings added to a growing consensus about lung cancer and smoking.
In 1952 Ochsner and his colleagues wrote in J4MA that there was a paral-
lel between the sale of cigarettes and the incidence of bronchogenic car-
cinoma. Wynder, Graham, and other researchers at New York’s Memorial
Center for Cancer and Allied Diseases announced in the December 1953
issue of Cancer Research that they produced cancer in mice with tar con-
densed from cigarette smoke. In 1954 E. Cuyler Hammond and Daniel
Horn, under the auspices of the American Cancer Society, reported con-
clusions of a large study that found men with a regular history of smoking
cigarettes had a considerably higher death rate from lung cancer than men
who never smoked or who smoked only cigars or pipes. By the mid-1950s,
clinicians and researchers had collectively reached an important conclu-
sion about the connection between smoking cigarettes and lung cancer,
based on clinical observations, dozens of studies, and laboratory experi-
ments with animals.

Nevertheless, some scientists attacked studies by Doll and Hill and
others because they were committed to carefully designed experiments
carried out in laboratories. They were skeptical about investigations that
depended on data collected during patient interviews because they relied
too heavily on the recollection of patients. They doubted the results of
the production of cancer in animals, a model that could not perfectly rep-
licate disease development in humans. Physicians who smoked heavily
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were also the most skeptical of research findings linking tobacco use to
lung cancer.

The mainstream began to pay attention to the growing scientific litera-
ture and reports on the scientists’ findings regarding the role of cigarettes
as a cause of cancer, heart, other diseases, and death. Readers Digest, the
most widely circulated publication at the time, published a series of ar-
ticles titled “Cancer by the Carton,” which relayed the findings of Wynder
and Graham. Publicity in magazines such as Time and Life also triggered
understandable public concern. Physicians and public health officials felt
obliged to deal with smoking as a public health issue. In 1959, for the first
time, the U.S. Public Health Service (PHS) took a position on the contro-
versial subject of smoking and cancer. Surgeon General LeRoy Burney,
one of the first federal officials to identify smoking as a cause of lung
cancer, wrote in JAMA that the PHS believed it was justified in report-
ing that all the studies to date, 1959, implicated “smoking as the primary
etiological factor in the increased incidence of lung cancer.”” In response,
Clarence Cook Little, scientific director of the Tobacco Industry Research
Committee (TIRC), countered that “scientific evidence is accumulating
that conflicts with, or fails to support, the tobacco-smoking theories of
lung cancer.” Other research reports about the effects of cigarette smok-
ing elicited responses from the tobacco industry that the TIRC Scientific
Advisory Board questioned “the existence of sufficient definitive evidence
to establish a simple cause-and-effect explanation of the complex problem
of lung cancer.”?’

Responding to pressure from voluntary health agencies that wanted the
PHS to take action against smoking, in 1962 Surgeon General Luther L.
Terry established a committee to assess health implications of smoking. On
January 11, 1964, Surgeon General Terry released the landmark 387-page
report concluding that “cigarette smoking is a health hazard of sufficient
importance to warrant appropriate remedial action.””® The committee of 11
experts that helped prepare the report said that smoking caused lung cancer
in men, outweighing all other influencing factors including air pollution.
Evidence pointed in the same direction for women even though data on
smoking and lung cancer in females were unavailable. Women had begun
smoking in substantial numbers only 20 years before. The report also stated
that cigarette smoking represented a major cause of heart disease, chronic
bronchitis, emphysema, and cancer of the larynx. The committee felt filter-
tip cigarettes did little good in preventing disease. The only good news was
that smokers could reduce health risks by quitting.

The surgeon general’s report, which became a model for 29 subsequent
reports on the harms of tobacco use published between 1967 and 20006,
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had an immediate but short-lived impact on cigarette sales. In 1963, the
year before publication, 510 billion cigarettes were sold in America. In
1964, cigarette sales fell to 495 billion. A year later, cigarette sales picked
up again.

After the release of the report, the Federal Trade Commission (FTC)
proposed that a health warning be placed on cigarette packages and adver-
tisements. Before the proposed rules went into effect, Congress passed the
Federal Cigarette Labeling and Advertising Act of 1965. The text of the act
began by declaring it was the intention of Congress to establish a federal
program to inform the public of the possible health hazards of smoking.
Besides requiring a package warning label “Caution: Cigarette Smoking
May Be Hazardous to Your Health,” the law required the Department of
Health, Education, and Welfare to report annually to Congress on the
health consequences of smoking. This initiated the series of surgeons gen-
eral reports on tobacco and health. Congress also appropriated $2 million
to collect data on smoking and health research.

Until the beginning of the 1970s, concern about tobacco was limited
to how smoking harmed smokers. Little was known about the effects of
secondhand smoke on nonsmokers, or innocent victims, which included
nonsmoking women married to smokers and children with smoking par-
ents. Scientists were not ready to say for certain that exposure to tobacco
smoke caused serious illness in nonsmokers. Although the medical com-
munity and health groups had not yet focused on the passive smoking
issue, in November of 1971, Surgeon General Jesse Steinfeld called for
a national Bill of Rights for the Nonsmoker. His 1972 surgeon general’s
report included data on “the role of tobacco smoke as a source of air pol-
lution for the nonsmoker.”*

Fourteen years later, in 1986, two major reports focused on health risks
associated with secondhand smoke. The National Academy of Sciences
(NAS) reviewed scientific studies, finding that children of smokers were
twice as likely to suffer from respiratory infections, bronchitis, and pneu-
monia than children whose parents did not smoke. Surgeon General C.
Everett Koop’s report, which confirmed the findings of the NAS, said “in-
voluntary smoking is a cause of disease, including lung cancer in healthy
nonsmokers.” It stressed the harmful effects of passive smoking on chil-
dren. Koop’s report dealt with the growth in restrictions on smoking in
public places and workplaces but concluded that simple separation of
smokers and nonsmokers within the same airspace reduced but did not
eliminate exposure to environmental tobacco smoke. The surgeon general
explained: “The right of the smoker to smoke stops at the point where his
or her smoking increases the disease risk in those occupying the same



28 TOBACCO

environment.” The NAS study estimated that environmental tobacco smoke
caused between 2,500 and 8,400 lung cancer deaths per year in the United
States. Koop placed the number at approximately 3,000.

During the 1980s, when Surgeon General Koop was in office, six other
reports on the health hazards of smoking were released. In February
1982, the surgeon general’s report dealt with cancer, and it was one of
the strongest antismoking reports the PHS had written. Newspaper
headlines around the country scared people with the news: “Cigarette
Smoking Contributes to Bladder, Kidney, Pancreatic Cancer,” “Report
Finds Smoking Top Cancer-Death Cause,” and “Cigarettes Blamed for
30 Percent of All Cancer Deaths.” At the press conference where Koop
released the report, he said for the first time what he repeated countless
times afterward: “Cigarette smoking is the chief preventable cause of
death in our society.” He also said that 85 percent of lung cancer deaths
would not have happened if the victims had never smoked. The report
also called for more study of secondhand smoke, because it “may pose a
carcinogenic risk to the nonsmoker.” The next three years brought three
more hard-hitting reports. Koop’s 1983 surgeon general’s report dealt with
the connection between cigarette smoking and heart disease. The 1984 re-
port connected cigarette smoking and chronic bronchitis and emphysema.
In 1985 Koop’s report pointed out that for American workers, cigarette
smoking represents a greater cause of death and disability than their work-
place environment.

In 1986 Koop also targeted smokeless tobacco, chewing (spit) tobacco,
and snuff. The use of snuff, introduced in the United States in the early
1600s, and tobacco chewing, first mentioned in the early 18th century,
was controversial. Some considered smokeless tobacco to have medicinal
uses. Among Native American people, it alleviated toothaches, disinfected
cuts, and relieved the effects of snake, spider, and insect bites. During the
19th and early 20th centuries, dental snuff was advertised to relieve tooth-
ache pain, to cure neuralgia and bleeding gums, and to prevent decay and
scurvy.

The health effects of smokeless tobacco use were noted in 1761 by John
Hill, a London physician and botanist. He reported five cases of poly-
puses, a “swelling in the nostril that was hard, black and adherent with
the symptoms of an open cancer.”*! He concluded that nasal cancer would
develop from the use of tobacco snuff. He published “Cautions against
the Immoderate Use of Snuff,” likely the first clinical study of tobacco ef-
fects. Hill warned snuff users that they were vulnerable to cancers of the
nose. Thirty years later, he reported cases in which use of snuff caused
nasal cancers. But it was not until many decades later, in 1858, that the



TOBACCO USE, HEALTH RISKS, AND DISEASE 29

renowned British medical journal, the Lancet, first raised fears about the
health effects of smoking.

Evidence that suggested a possible association between smokeless to-
bacco and oral conditions in North America and Europe was not reported
until 1915 when Dr. Robert Abbe described a series of oral cancer patients
who were tobacco chewers, postulating tobacco use as a risk factor. In
the United States, reports of oral cancer among users of snuff or chew-
ing tobacco appeared in the early 1940s. The first epidemiologic study of
smokeless tobacco was not conducted until the early 1950s.%

In 1979 Surgeon General Julius Richmond released his report on smok-
ing and health, which contained a brief mention of smokeless tobacco. At
the end of chapter 13, “Other Forms of Tobacco Use,” the report concluded:
“Tobacco chewing is associated with an increased risk of leukoplakia and
oral cancer in Asian populations, but the risk for populations in the United
States is not clear. An increased risk of oral leukoplakia associated with
snuff use in the United States has not been demonstrated.”*

Because smokeless tobacco products, especially snuff, had become
popular again for the first time since the late 1800s and its use was rising
among teens and young men, Surgeon General Koop became alarmed.
Between 1970 and 1985, moist snuff use increased by 30 percent among
all Americans, but eightfold in the 17- to 19-year-old groups. A large part
of the rise was the result of heavy advertising by the United States Tobacco
Company, maker of SKOAL and Copenhagen. Surgeon General Koop ap-
pointed an advisory committee to study the health hazards of smokeless
tobacco. The 1986 report, which provided a comprehensive review of
available epidemiological, experimental, and clinical data, concluded that
the oral use of smokeless tobacco represented a significant health risk, that
it could cause cancer and a number of noncancerous oral conditions. The
report said that smokeless tobacco exposed users to nicotine, which plays
a contributory or supportive role in the development of smoking-related
diseases.

The culture of smokeless tobacco use in the United States has been cen-
tered on sports, particularly baseball. According to researchers, when im-
pressionable youngsters see their heroes using smokeless tobacco on the
playing field, there is a powerful incentive to try it. After the 1986 report
was released, professional baseball responded with a program to help play-
ers quit and reduce their public use of smokeless tobacco. Major League
Baseball worked with the National Cancer Institute to develop a guide to
help major and minor league players quit smokeless tobacco. In April of
1991, Dr. Louis Sullivan, secretary of the Department of Health and Human
Services, gave a keynote address to the First International Conference on
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Smokeless Tobacco in Columbus, Ohio, cosponsored by the National
Cancer Institute. He said that despite the fact that the baseball community
responded with efforts to disassociate the sport from smokeless tobacco
use, the downturn in sales of smokeless tobacco after the release of Koop’s
1986 was not sustained. In 2003 more than one in three major league base-
ball players still used smokeless tobacco, mainly moist snuff.

According to studies on smokeless tobacco, today, major U.S. tobacco
manufacturers are “putting more emphasis on smokeless products, such
as snuff and snus,” a moist powder tobacco product that is consumed by
placing it under the lip for extended periods of time. They are eager “to
gain market share and sales as the smoking rate among adults declines.”**
New products make it easier for tobacco users to consume tobacco with-
out breaking laws or facing scornful looks. According to Matthew Myers,
the executive director of the Campaign for Tobacco-Free Kids, “These
new products pose serious threats to the nation’s health. They are likely
to appeal to children because they are flavored and packaged like candy,
are easy to conceal even in a classroom.” Dr. Michael Thun, vice presi-
dent of epidemiology and surveillance research at the American Cancer
Society, “said that the debate about smokeless tobacco products has been
complicated by the fact that some credible independent scientists have ac-
cepted the idea that because smokeless products are less lethal than smok-
ing, they must therefore be useful in reducing the disease burden from
smoking.”*

Scientists, physicians, the public health community, government agen-
cies, and health care organizations have emphasized the dire health con-
sequences of tobacco use and dependence, the existence of effective
treatments, and the importance of persuading more smokers to use such
treatments. Progress has been made in tobacco control since 1964, when the
first surgeon general’s report was published. Thanks to formal cessation
programs that are primarily behavioral and cognitive in nature, cessation
clinics, commercial smoking cessation programs, self-help interventions,
and nicotine replacement products, “the rate of quitting has so outstripped
the rate of initiation that, today, there are more former smokers than cur-
rent smokers.”” But other strategies—publicity about health risks associ-
ated with using tobacco, high tobacco taxes, smoking restrictions in public
places, and bans on tobacco advertising—have not helped reduce the dif-
ficulties of overcoming nicotine dependence.

In 2008 eight federal government agencies and nonprofit organiza-
tions collaborated on an update of recommended guidelines for clinicians,
health care systems, insurers, and others dealing with tobacco use, depen-
dence, and cessation. The updated guidelines “[reflect] the distillation of a
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literature base of more than 8,700 research articles,” almost three times as
many articles as appeared in the original 1996 guidelines on tobacco treat-
ment. According to the 2008 update,

tobacco dependence interventions, if delivered in a timely and effective
manner, significantly reduce the smoker’s risk of suffering from smoking-
related disease. ... [Forty] years ago smoking was viewed as a habit rather
than a chronic disease. No scientifically validated treatments were available
for the treatment of tobacco use and dependence, and it had little place
in health care delivery. Today, numerous effective treatments exist, and to-
bacco use assessment and intervention are considered to be requisite duties
of clinicians and health care practitioners. Finally, every state now has a
telephone quitline, increasing access to effective treatment.
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CHAPTER 3

Public Health and Tobacco

As early as 1836, opponents of tobacco organized to fight against its use
because they thought tobacco in any form was dangerous. However, in
those days, antitobacco people did not view tobacco as the main prob-
lem, but rather they believed smoking led to bad behaviors. The American
Anti-Tobacco Society was formed primarily to prevent drunkenness. Its
founder, Reverend George Trask, a former smoker, believed that “smoking
only leads to drinking—drinking to intoxication—intoxication to bile—
bile to indigestion—indigestion to consumption—consumption to death—
nothing more! and therefore smoking should be stopped.”!

By 1856 and 1857, in an ongoing debate about the dangers of smoking
in Lancet, a prestigious medical journal, physicians argued about whether
smoking cigarettes increased street crime among young boys.2

In the 1890s, Lucy Page Gaston, a temperance worker, became the leader
of an antitobacco movement within her Women’s Christian Temperance
Union, which opposed smoking as well as drinking. Gaston, formerly a
teacher in Illinois, had noticed that the most mischievous students in her
classes were all smokers. In 1899 she founded the Chicago Anti-Cigarette
League, which later became the Anti-Cigarette League, which aimed not
only to prevent cigarette use by children but to completely prohibit ciga-
rettes. By 1900 her followers, the Gastonites, had succeeded in gaining
legislation outlawing the sale of cigarettes in lowa, Tennessee, and North
Dakota.’

During the early years of the 20th century, public health groups were
more concerned with mental health and moral degeneration than physical
health. Although medical reports and scientific inquiry about a relation-
ship between tobacco use and cancer have had a long history, members of
the scientific and medical communities were not immediately proactive



ANTI-TOBACCO JOURNAL.|
|

Vol L FEBRUARY AND MARCH, 1861. No. 8.

CONTENTS.

An Appesl to a Poor Man to give up i Chewing Tobacco & Nuisazee, . . . 220

Tobacco. Bix Ressons, . . . . . 205 The English are Awake, , , . . .22]
Dr. Twitchell's Theory of Sudden | English Facts, . » . o « & L .. Laaa

Deaths by Tobacco, + « o + v 2091 A Word on Boufl-taking, . . . . .22
A Clergyman who Chews the Cud, . 211 | Afinities of Tobacco, « « o o 4 . o 294
Tcun; Man, s Noble Girl wants you, 212 ' Correspondence of the Journal, . , 225
The Natare of Tobaceo, . . » + . & ;%3 J‘};'ho Poet Lnah nng‘l‘obmsa, . s s o207
A Tobaceo Dyspeptic, . « « « & |Ap to's Conn. River Deacon, . . 228
A Street Nuisance, . « + « 4 * .'.‘19'1‘01;“-;6 Statisties, . « & 4 . . . . 232

I publish this Journal quarterly, and a3 much oftener as funds enable me to
do it. Subscribers can have twelve copies a year. Each copy can be divided
and distgibuted as tracts, [ ask the aid of all who think Tobacco an evil, and
will do tAglT part to stop its rasages. - The price is one dollar & year. 1 pay
the postage. = All,Communications should he addressed to me, at Frreunrno,
Muss., where l,n‘ide. o GEO. TRASK,

.GL_-.. T4

BOSTON: | .
k) .
STEREQTTPED BY HOBART & ROBBINS, 84 CONGRPES ?‘I‘I.EBT.—PB-L“ED BY
WRIGOT & POTTER, 4 SPRLYG LANE.
(el -

T

[ 03
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in public health matters. As early as 1665, the Paris School of Medicine
suspected that tobacco consumption shortened lives, and in 1761 a London
doctor reported 10 cases of cancer in snuff takers.* After an explosion of
cigarette use in the early part of the 20th century, by the end of the 1920s,
doctors noticed “more with curiosity than alarm” an increase in lung can-
cer, at the time a rare disease.’ Between 1938 and 1948, lung cancer in-
creased at five times the rate of other cancers.®

Some medical researchers began to suspect a relationship between
smoking and lung cancer. But in the late 1940s, the medical profession did
not think about smoking as a potential cause of major diseases. Physicians
greeted the early findings of the smoking-cancer relationship with skepti-
cism and derision, making it difficult to draw attention to scientific and
public health issues regarding the relationship between smoking and lung
cancer.

In 1947 Ernst Wynder, a third-year medical student at Washington Uni-
versity who earlier had been exposed to cancer research, and Dr. Evarts A.
Graham, thoracic surgeon, who initially was unsure there was a need for
a study, collaborated on a study of the relationship of smoking to lung can-
cer. Their paper, funded by the American Cancer Society (ACS), was pub-
lished in the Journal of the American Medical Association (JAMA) in May
of 1950, despite the fact that JAMA’s editors were not convinced that data
on smoking and lung cancer deserved publication. The physicians con-
cluded that “excessive and prolonged use of tobacco, especially cigarets
[sic], seems to be an important factor in the induction of bronchiogenic
carcinoma.” The physicians were hesitant to use the word cause at that
time, even though they found that 96.5 percent of patients with lung cancer
were heavy smokers. The study called for more research, stating that “well
controlled and large scale clinical studies are lacking” on the subject of
whether smoking leads to cancer.” Wynder later wrote that it took him four
more years before he used the word cause rather than the term association
in spite of the strong evidence in its favor.®

Forty-seven years after the JAMA study appeared, at a time when the
causative association of cigarette smoking and lung cancer had been well
established, Wynder wrote: “In retrospect, the initial apathy of health pro-
fessionals and their reasons for neither accepting nor promoting the evi-
dence relating lung cancer to smoking some five decades ago make for an
astounding lesson of public health history.” He wrote that public health
policy depends on “vocal involvement of the medical and scientific leader-
ship.” Since these voices were silent in 1950, no significant public health
policy against smoking could be implemented. Wynder concluded that a
combination of factors led to a delay on the part of health authorities and



36 TOBACCO

those in the medical profession from recommending public health action
against smoking: lack of appreciation of epidemiologic evidence, doubts
about production of cancer in laboratory animals with tobacco tar, physi-
cians who smoked themselves, and their concern over the economic and
political power of the tobacco industry."

When Dr. E. Cuyler Hammond, chief ACS statistician, reviewed the
Wynder/Graham data, he “could not believe the strength of the correlation
between smoking and lung cancer, and assumed that a statistical error had
been committed.”'! He decided to study a large group of men over several
years, because large-scale examinations were the best way to conduct epi-
demiological research, ensuring that statistics would be reliable. Because
the study addressed causes of death, it was also important to have informa-
tion about the men’s behavior over time. The new study was huge, includ-
ing men who did not have cancer, unlike the Wynder/Graham study, which
only included patients with cancer.

Nobody had ever done a study like the one Hammond and Dr. Daniel
Horn, his collaborator, envisioned. The research team was the size of an
army: the ACS already had the Women’s Field Army (WFA) in the field,
“a legion of new volunteers whose sole purpose was to wage war on can-
cer.”” The ACS decided to use the women to achieve Hammond’s research
task.'?

In 1952 the giant study began with 22,000 volunteers, located in 394
counties in 11 states, who were trained to conduct interviews and to re-
cruit smokers and nonsmokers between the ages of 50 and 69. Each vol-
unteer found 10 men, both nonsmokers and smokers without symptoms
of disease in the desired age range, and kept up with major life changes
on a regular basis over a long period of time. The study “found that the
total death rate (from all causes combined) was much higher among men
with a history of regular cigarette smoking than among men who had
never smoked cigarettes regularly, and that the death rate increased with
amount of cigarette smoking.”"* Hammond and Horn went further, stat-
ing that “there is no doubt in our minds as to the ... association found
between cigarette smoking and cancer of the lung and ... cancer of other
sites directly exposed to tobacco smoke products.”'* This study was also
important because it demonstrated a clear link between cigarette smok-
ing and heart disease. More of the deaths in the study (52.1% of unex-
pected deaths, as opposed to 13.5%) were from heart disease than lung
cancer.'® The study grew to include Oscar Auerbach, a pathologist, whose
job was to dissect dead bodies to find out what killed them. Auerbach’s
research confirmed that biological changes were happening in the lungs
of smokers.
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A similar longitudinal study by British investigators also took place
around the same time, although it was smaller in scope. Richard Doll,
epidemiologist and physician, and Bradford Hill, lung cancer researcher,
sent questionnaires to 60,000 doctors in Great Britain inquiring about
their smoking habits, with follow-up periods on their health status. “The
Mortality of Doctors in Relation to Their Smoking Habits,” published
in the British Medical Journal in 1954, included an analysis from over
40,000 British male physicians over 35 years of age who responded. The
researchers concluded that “immoderate smokers are 24 times as likely to
die of lung cancer as nonsmokers.”'¢

In Ashes to Ashes, Kluger described the 1950s as a time when the to-
bacco industry attracted credentialed scientists, health professionals, and
statisticians to the Tobacco Research Council, people not wholly convinced
smoking caused lung cancer (based on what are now known to be unac-
ceptable ideas). Because of the apparent diversity of opinion, physicians
and other health professionals were not actively involved in antitobacco
education or in a public antitobacco movement. As Wynder explained:
“We can well understand why, in view of the climate of the late 1950s, the
public at large and most physicians were still on the sidelines with regard
to the smoking and lung cancer issue.”"”

Nevertheless, the issue of smoking and lung cancer came at a time when
public health officials were adjusting their priorities. According to medi-
cal historian Allan M. Brandt, by midcentury, “systemic chronic diseases
had overtaken infection as the major causes of death. ... The control of
‘noncommunicable’ diseases posed a new and entirely different set of
problems. The identification of the tobacco as a cause of serious disease
marked a critical turning point in the history of public health.”'® Public
health officials questioned whether it was an appropriate role for them to
counsel patients about how to avoid disease, the province of physicians.
Many public health officials were wary about entering “the exclusive turf
of clinical medicine by addressing matters of individual behavior.”" But
they soon realized that smoking was fast becoming a public health issue.
Nevertheless, Brandt argues, that owing to public health anxieties about
treading on the prerogatives of the medical profession and AMA, the pub-
lic health community conceived “only a limited notion of its role in one of
the biggest health issues of the country.”*

In 1956 Surgeon General LeRoy Burney urged the ACS, American Heart
Association (AHA), National Cancer Institute, and National Heart Institute
to organize a study group on smoking and health. The group, which met
regularly to assess scientific evidence, found that “sixteen studies has been
conducted in five countries, all showing a statistical association between
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smoking and lung cancer.”” After many conferences, the group issued a
statement that “the sum total of scientific evidence established beyond rea-
sonable doubt that cigarette smoking is a causative factor in the increas-
ing incidence of human epidermoid carcinoma of the lung.”?! The authors
called for a public health response to their findings: “The evidence of a
cause-effect relationship is adequate for considering the initiation of pub-
lic health measures.”*

In 1957 Dr. LeRoy Burney, surgeon general of the U.S. Public Health
Service (PHS), issued a statement at a televised press conference that ex-
cessive cigarette smoking was one factor that caused lung cancer. It was the
first time the PHS took a position on the controversial topic and, according
to Burney, it was “the first official national recognition provided to the
public through the media of the relationship between cigarette consump-
tion and the increasing incidence of lung cancer.”” Burney’s statement was
based on research conducted primarily by investigators in Great Britain and
the United States over the years. The surgeon general’s 1957 statement and
supporting evidence was sent to all state medical societies and, with the
assistance of the Office of Education, all state superintendents of educa-
tion to inform and assist them in preparing materials and teaching content
in health and physical education programs in local schools. According to
Burney, the “reaction of organized medicine was muted—and for several
years after 1957. The American Medical Association (AMA) had a rather
detached, arms-length attitude.”**

In 1959, as a result of additional evidence, Burney published a paper
in JAMA in which he wrote: “the Public Health Service believes that the
weight of the evidence at present implicates smoking as the principal etio-
logic factor in the increased incidence of lung cancer and that cigarette
smoking particularly is associated with an increased chance of devel-
oping lung cancer.”” A response to Burney’s message by John Talbott,
JAMA’s editor, said: “Neither the proponents nor the opponents of the
smoking theory have sufficient evidence to warrant the assumption of an
all-or-none authoritative position. Until definitive studies are forthcom-
ing, the physician can fulfill his responsibility by watching the situation
closely.”?

By January of 1960, the ACS board declared that, based on clinical,
epidemiological, experimental, chemical, and pathological evidence, it was
now “beyond any reasonable doubt” that smoking was the major cause of
lung cancer. ACS encouraged doctors to speak to their patients about avoid-
ing cigarettes, emphasizing that prevention was the best way to control
cancer. The ACS began distributing information to schools (“Is Smoking
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Worth 1t?”’) and funded new studies on cancer prevention.”’ In 1960, the
ACS began to take “a leading role in challenging and eliminating tobacco
advertising.”*®

Finally pressure built up for the PHS to take action against smoking.
In June of 1961, the American Lung Association (ALA) and the AHA
asked President Kennedy to appoint a commission to study the effects of
smoking, but he declined to respond (perhaps to avoid alienating Southern
congressional delegations). Eventually Kennedy’s surgeon general, Luther
Terry, announced he would establish a committee to investigate the ques-
tion of smoking and health. He convened a panel of well-known scientists,
on both sides of the issue, and asked them to review the data and answer
that question. The results, published in 1964, were clear: cigarettes were
a cause of certain types of cancer, including cancer of the lung, chronic
bronchitis, and a higher death rate from coronary artery disease. Surgeon
General Terry also said, “The unnecessary disability, disease and death
caused by cigarette smoking is our most urgent public health problem.”
The publication received a great deal of media attention throughout the
country.

According to Allan M. Brandt, “The identification of the cigarette as
a cause of serious disease marked a critical turning point in the his-
tory of public health.”® So, too, the “surgeon general’s report was a
pivotal document in the history of public health.”*' The surgeon gen-
eral’s report proved conclusively that cigarettes were the cause of two
of the biggest killers of men in America: lung cancer and heart disease.
Since a critical responsibility of the PHS, through its surgeon general,
has been to educate the public on all matters relating to public health
problems and issues, the report created a realm of action for the public
health community.

The PHS tried to get the word out that cigarettes were dangerous by
distributing 350,000 copies of the surgeon general’s 1964 report, including
one to every medical student in the country. It planned to post a summary
of the report in 50,000 pharmacies by January 1965. Unfortunately, the
surgeon general’s office possessed few resources to establish significant
public health programs.’?> But its report became the model for 29 subse-
quent reports on smoking and health risks and harms.

Terry’s report and additional reports on the risks of smoking paved the
way for the Federal Cigarette Labeling and Advertising Act of 1965, which
required a warning label (“Caution: Cigarette Smoking May Be Hazardous
to Your Health”) on each package of cigarettes, and the Public Health
Cigarette Smoking Act of 1969, which modified and strengthened the
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warning label to read: “WARNING: The Surgeon General Has Determined
that Cigarette Smoking Is Dangerous to Your Health.”

According to the Office of the Surgeon General Web site, “Luther Terry
himself continued to play a leading role in the campaign against smoking
after leaving the post of surgeon general, which he held through Octo-
ber 1, 1965. He chaired the National Interagency Council on Smoking and
Health, a coalition of government agencies and nongovernment organiza-
tions, from 1967 to 1969, and served as a consultant to groups such as the
American Cancer Society. Terry helped to obtain a ban on cigarette adver-
tisements on radio and television in 1971. Late in his life, he led the effort
to eliminate smoking from the workplace.”**

Antitobacco activists called attention to cigarettes that were advertised
to children as well as adults. Pressure from the ACS, the AHA, and other
public health organizations led the tobacco industry to issue the 1965
Cigarette Advertising Code, an effort by the industry to regulate itself and
avoid government regulation. The code’s provisions stated that no one de-
picted in cigarette advertising would be or appear to be under 25 years old
nor would advertising appear on television and radio programs aimed at
children, in school newspapers, or in comic books.**

As more information came to light about the connections between
smoking and heart disease, the AHA became involved in the fight against
tobacco. Together with the PHS and the ACS, the agencies reviewed 18
years of studies and came out with a book, directed at the young, using
nontechnical language to explain the complexities and health hazards
of tobacco.* Three editions were published between 1969 and 1973 in
Spanish and English.

Four years before the surgeon general’s report, the National Association
Board of Directors of the National Association for the Study and Prevention
of Tuberculosis, renamed the American Lung Association in 1973, issued
a warning on smoking as a policy statement: “Cigarette smoking is a major
cause of lung cancer.” In 1964, the board of directors “recommended that
the organization conduct an aggressive campaign designed to educate
the public—especially young people and those with chronic respiratory
disease—about the hazards of cigarette smoking.”*

Except for a brief dip in sales at the beginning of 1964, cigarette sales
remained strong. It became obvious that getting the word about the dan-
gers of smoking was not enough. In 1965 the National Clearinghouse for
Smoking and Health, a unit added to the PHS, was formed to be a reposi-
tory for all data, studies, and articles dealing with smoking. Besides func-
tioning as a clearinghouse, directed by Daniel Horn who had worked with
E. Cuyler Hammond on the groundbreaking ACS research in the 1950s,
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it educated the public about the possible health hazards of smoking. The
clearinghouse produced pamphlets on quitting, posters distributed to pub-
lic classrooms, as well as placards placed in New York subways and at-
tached to the sides of U.S. mail trucks. In 1974 the clearinghouse was
absorbed into the Centers for Disease Control and Prevention (CDC) and
moved from Washington, D.C., to Atlanta, Georgia.

The 1967 and 1968 surgeon general’s reports confirmed that people
who quit smoking or smoked for a shorter time had lower death rates than
people who smoked for a long time. At this time, the ALA began a pro-
gram to educate children about the dangers of smoking and the “Kick the
Habit” campaign to help people quit smoking.’” Also in 1968, the ACS
began to distribute “IQ” buttons, which stood for “I Quit Smoking.”

The work of voluntary health agencies and the PHS began to pay off. A
Gallup poll reported in 1968 that 71 percent of the country believed that
smoking caused cancer; 10 years before, only 44 percent believed it. It was
believed that 4 million people quit smoking.*® And during the years the
Federal Communications Commission (FCC) required all radio and tele-
vision stations to air antismoking commercials, smoking rates dropped.
Government statistics showed that as many as 10 million Americans quit
smoking from 1967 to 1970.%

Beginning in the early 1970s, when civil rights and women’s rights
were being discussed everywhere, a shift in attitudes took place regard-
ing public smoking and the rights of nonsmokers to clean air. For the first
time, the 1972 Surgeon General’s Report on Smoking identified the expo-
sure of nonsmokers to cigarette smoke as a health hazard. Public health
professionals and antismoking activists, drawing on suggestive evidence
(scientific evidence came later) about the hazards, pushed for restrictions
on smoking in a variety of public settings. They also used these restric-
tions on public smoking to undermine the social acceptability of smok-
ing cigarettes, which led to a reduction in the prevalence of tobacco use.
According to public health researchers, “By repositioning the bystander
to center stage, public health advocates were able to press for changes,
that if pursued directly, would have been politically unpalatable. Just as
restrictions on advertising could most easily be justified in the name of
protecting children from manipulation, restricting smoking could be justi-
fied by the claims of the bystander. It was possible to pursue the goal of
a smokefree society without adopting the paternalistic posture that have
been necessitated by expressly seeking to regulate the choices adults made
on their own behalf”*

The Group Against Smokers’ Pollution (GASP), Action on Smoking and
Health, and other groups pressed for policies to restrict public smoking at a
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time when the public supported such measures. Up until this point, smok-
ers were allowed to smoke on buses, airplanes, and trains, and in movie
theaters and waiting rooms. This had always annoyed some nonsmokers,
and some antitobacco advocates had complained about it earlier in the
century. In 1973 the Civil Aeronautics Board ordered domestic airlines to
provide separate seating for smokers and nonsmokers. (In 1989 a law was
passed banning smoking on 99% percent of domestic flights.) In 1974 the
Interstate Commerce Commission ruled that smoking be restricted to the
rear 20 percent of seats in interstate buses.

States and local governments began to impose restrictions in a “context
of scientific uncertainty and some skepticism about the precise nature of
the physical harms, if any, incurred by secondhand exposure to tobacco
smoke.”*! In 1973 Betty Carnes successfully lobbied the Arizona legis-
lature to ban smoking in elevators, libraries, theaters, museums, concert
halls, and on buses. Arizona became the first state to limit smoking in
some public spaces as a measure to protect the health of nonsmokers. In
1974 Connecticut became the first state to restrict smoking in restaurants.
In 1975 Minnesota passed a comprehensive statewide law to protect public
health by prohibiting smoking in public spaces and at public meetings.
In 1977 Berkeley, California, became the first local community to limit
smoking in restaurants and other public settings. In 1983 San Francisco
became the first municipality to pass an ordinance requiring workplaces to
establish nonsmoking sections for employees. Activists learned that local,
focused laws were easier to get passed than broad, national legislation.

During the 1980s, President Ronald Reagan advocated against regula-
tion in all areas of the federal government. However, Surgeon General C.
Everett Koop became a new force in public health and nonsmokers’ rights
within the Reagan administration itself. In his 1982 surgeon general’s re-
port, he said, “Although the currently available evidence is not sufficient to
conclude that passive or involuntary smoking causes lung cancer in non-
smokers, the evidence does raise concern about a possible serious public
health problem.”* In his 1986 surgeon general’s report, Koop said that en-
vironmental tobacco smoke (ETS) caused cancer. His report changed ev-
erything in the battle for nonsmokers’ rights. If secondhand smoke caused
cancer, then restrictions on smoking in public places became not a matter
discomfort, but rather a matter of health.

During the 1980s, the publication of scientific articles about health
risks of ETS on nonsmokers impacted public perceptions and concerns.
Antismoking activists used the emerging scientific evidence to mobilize
public opinion for even greater restrictions despite the opposition of the
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tobacco industry. A 1983 Gallop poll found that 82 percent of nonsmok-
ers believed that smokers should not smoke in their presence.** By 1986
a total of 41 states, the District of Columbia, and 89 cities and coun-
ties had enacted statutes that imposed restrictions on smoking. That year
both the National Academy of Science and Surgeon General Koop issued
reports that documented the dangers of tobacco smoke exposure to non-
smokers.

While the tobacco industry tried to focus on the limitations of the data,
public health advocates accepted the findings as reason for action. In the
years that followed the two reports, smoking restrictions increased. By
1988 some 400 local ordinances had been enacted.* In 1998 more than
800 were on the books. In January 2009 the Americans for Nonsmokers’
Rights Foundation stated that ‘2,982 municipalities in the U.S. have local
laws that restrict where smoking is allowed.”*

In 1992 the Environmental Protection Agency designated ETS as a
“known human carcinogen.” From that time on, it became impossible
to stop the passage of regulations that limited smoking in places where
people congregated. Advocates for smoking bans built upon the evi-
dence in Surgeon General Koop’s reports to support their arguments,
and they succeeded in passing ordinances that banned cigarettes on all
flights, in restaurants, in bars, in offices, and near the doors of offices.

According to public health researchers Ronald Bayer and James Col-
grove, “the changing social class composition of smoking” has made the
campaign against ETS less difficult. Since people of lower socioeconomic
status have higher rates of tobacco consumption, it has become easier to
stigmatize their behavior as undesirable. “In this way,” according to Bayer
and Colgrove, “efforts by public health activists to reduce smoking mirror
campaigns by Progressive Era reformers to impose hygienic behavior on
the ‘lower orders’ in the name of public health.” But they point out that un-
like these earlier efforts, “contemporary antismoking strategies have not
been overly paternalistic.”*¢ Nevertheless, some antismoking activists are
concerned that the ETS movement has taken on “the taint of moralism and
authoritarianism” in imposing bans on outdoor smoking, which can be
justified in terms of “annoyance abatement,” not of disease prevention.*’
Some communities, however, have outdoor smoking bans because of con-
cerns about fire risks and reducing litter.

By the 1990s, although adult smokers remained a target of the to-
bacco control community, the public health community turned its at-
tention to children and teens under 18 years of age. Because tobacco
use often begins in adolescence and because it’s difficult to stop once
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regular use is established, David Kessler, who headed the Food and Drug
Administration (FDA) at the time, called smoking a “pediatric disease.”
The FDA stated, “Reducing tobacco use by children is the key to reduc-
ing the toll of tobacco.”*® Studies showed that teens did not understand
the risks of smoking and a third of those interviewed didn’t know that
cigarettes could make a person become seriously ill. Underage sales of
tobacco, the availability of tobacco samples at rock concerts and other
venues, and ubiquitous advertising in magazines, on billboards, and in
sports stadiums, “encouraged teenagers to think that smoking [was] a
nearly universal phenomenon.”*

Tobacco control advocates advocated aggressive intervention and edu-
cation campaigns. In California, Proposition 99 raised the state’s cigarette
tax, and revenues from the increase were devoted to an antismoking edu-
cational campaign to educate the public about the risks of smoking and to
help them quit. According to historian Richard Kluger, “Three hundred
public health workers went on the payroll statewide to train and oversee
local health workers in tobacco controls set up in each of California’s fifty-
eight counties and 1,000 school districts. A fourteen-month advertising
campaign budgeted at almost $30 million ... was launched in 1990; con-
ducted in eight languages, it involved 69 television stations, 147 radio sta-
tions, 130 newspapers, and 775 billboards.” The antismoking campaign
had a big impact: “California smokers began quitting at twice the national
rate, and by 1991, the percentage of smokers in the state had dropped from
25 to 21, one of the lowest figures in the nation.”*

In 1993 the state of Massachusetts implemented the Massachusetts
Tobacco Control Program (MTCP), one of the most prominent public
health initiatives in the United States. Supported by the state’s tobacco
excise tax, the program has funded a media campaign, school health ser-
vices, smoking intervention programs, research and demonstration proj-
ects, and funding of local boards of health to raise public awareness of the
need for tobacco control policies. The MTCP has resulted in the decrease
of the state’s smoking rate to 16.4 percent, the fourth lowest in the nation,
cutting in half the illegal sale of tobacco in 2007, and protecting state resi-
dents from secondhand smoke, a 98 percent compliance rate.”!

In 1998 in Florida, the public health community launched a comprehen-
sive, multipronged program “to prevent and reduce youth tobacco use by
implementing an innovative and effective education, marketing, prevention,
and enforcement campaign that empowered youth to live tobacco-free.”
A unique aspect of the program was its youth-led tobacco use prevention
program, which included a youth-directed media campaign marketing the
“truth” brand and slogan (“Our brand is truth, their brand is lies”) as well
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as school-based education, and enforcement of laws restricting sales to
minors.>? Surveys by students of the Florida Pilot Program on Tobacco
Control (FPPTC) showed that tobacco use decreased in 1999 and 2000,
following implementation of the FPPTC.

During the 1990s, partnerships developed among U.S. philanthropies,
voluntary health groups, medical societies, women’s and minority health
advocates, and others to deal with tobacco control and public health. In
1993 the ACS partnered with the National Cancer Institute on a five-year
30-state project called ASSIST (American Stop Smoking Intervention
Study for Cancer Prevention). The goal was to attack smoking in homes,
schools, health care centers, community groups, work sites, and the mass
media. Statewide efforts relied on the cooperation of community groups
and ACS volunteers to reach 91 million people, or a third of the U.S. popu-
lation, including about 20 million smokers.

The SmokeLess States Program, a national tobacco prevention and con-
trol program, was established as a partnership between the Robert Wood
Johnson Foundation and the AMA. (Although the AMA had historically
been opposed to antitobacco legislation and slow to denounce smoking,
a change in leadership in the 1980s brought the AMA to an active an-
titobacco position.)** The program became the largest nongovernmental
funded national effort. The foundation invested more than $99 million
in SmokeLess States during the 10 years (1994-2004) the program was
active. It funded statewide tobacco control coalitions in 19 states, which
addressed tobacco use in different ways. Some focused on educating the
public about tobacco-related harm with powerful media campaigns, others
involved young people, still others focused on public policy initiatives, and
many coalitions worked on a combination of approaches simultaneously.
Alaska’s coalition worked in partnership with organizers of the Iditarod
dogsled race and sponsored a dogsled musher to educate Alaskans about
harms of tobacco use. New Jersey’s coalition concentrated on increasing
public support for raising tobacco excise taxes.

In 2000 the foundation shifted the direction of the program to focus
solely on advocacy regarding tobacco. States were required to concentrate
exclusively on advancing policies to reduce tobacco use, including increas-
ing excise taxes, comprehensive clean indoor air policies, and expanded
public and private insurance coverage of tobacco dependence treatment.
The foundation made 42 grants to states and the District of Columbia.

In the foundation’s assessment of the program, it stated that advo-
cacy was an effective way to improve the health of the public, although
it found advocacy work “messy” and “time-intensive.” According to the
foundation, the program was successful, and most of the SmokeLess state
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coalitions intended to continue to work on tobacco policy advocacy after
the demonstration program ended.*

In the mid-1990s, to secure compensation for health care expendi-
tures for ailments arising from tobacco use, 46 states and two jurisdic-
tions filed lawsuits in their state courts against the tobacco industry.
The cases were settled on June 20, 1997, when Mississippi state attor-
ney general Michael Moore announced “the most historic public health
achievement in history”® and the largest proposed industry payout in
history. While the massive tobacco deal, called the Global Settlement,
drew some praise, it also drew vitriolic criticism from former surgeon
general C. Everett Koop, public health groups, and trial lawyers across
the country who argued that the settlement was flawed, the payout too
small, and the provisions too soft on the tobacco industry, especially
regarding advertising, restrictions on FDA regulation of nicotine levels
in cigarettes, elimination of punitive damages and class actions, and
other provisions. To make the settlement binding on all 50 states, con-
gressional action was necessary. A number of bills were introduced but
failed to pass.

Meanwhile, four states (Florida, Minnesota, Mississippi, and Texas)
had previously reached individual settlements with the tobacco industry,
amounting to $40 billion over the next 25 years. On November 16, 1998,
an agreement—known as the Master Settlement Agreement (MSA)—
between 46 states, five U.S. territories, and the tobacco industry resulted
in a deal to settle pending state cases and defuse potential claims in
the remaining states. The industry agreed to pay the states “$206 bil-
lion over the next 25 years. In addition, $5 billion will be made to 14
states to compensate them for potential harm to their tobacco-producing
communities.””’ The MSA also set up a foundation for public health and
smoking cessation.

According to the Michigan Nonprofit Association and the Council of
Michigan Foundations: “The new deal did not require congressional ap-
proval because it did not include provisions pertaining to federal jurisdic-
tion over the nicotine contained in tobacco products. It also did not grant
the industry’s major wish: a limit on future lawsuits. The agreement did
not specify how the states would spend the money they received in the to-
bacco settlement, but it generally was seen as a unique opportunity for the
states to reduce the financial and health burden that tobacco use imposes
on American families and government.”>®

Many states have used their tobacco settlement dollars to fill bud-
get shortfalls; build schools; pave roads; fund economic development
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initiatives, senior prescription drugs, early childhood programs, higher
education; and improve tourism rather than use the payments to support
tobacco prevention and control. Some states, such as Arizona, Michigan,
South Carolina, and West Virginia, have not used settlement funds for to-
bacco prevention. A few that have invested more heavily in antismoking
programs have lowered their smoking rates.

Almost 10 years after the 1998 MSA, the Campaign for Tobacco-
Free Kids reported that “recent research also shows that tobacco com-
pany marketing and promotions in the retail environment (point of pur-
chase marketing/POP) have increased dramatically and impact kids.”*
The American Legacy Foundation (ALF), a national, independent public
health foundation located in Washington, D.C., was created in 1999 out of
the landmark MSA. Its programs include truth®, a national youth smoking
prevention campaign launched in 2000 and aimed at 12- to 17-year-olds.
It has been cited as contributing to significant declines in youth smoking.
ALF’s model is “that ‘truth’ will change youths’ attitudes toward smoking,
and that attitudinal changes, in turn, will change their smoking behavior,
prevent them from initiating smoking, or both.” ALF findings “suggest[ed]
that an aggressive national tobacco countermarketing campaign can have
a dramatic influence within a short period of time on attitudes toward to-
bacco and the tobacco industry, These attitudinal changes were also asso-
ciated with reduced intentions to smoke among those at risk.”®® The results
paralleled those of the Florida “truth” campaign, in which shifts of attitude
preceded changes in behavior.

The ALF Web site spells out its programs, which include EX®, an in-
novative public health program designed to speak to smokers in their own
language and change the way they approach quitting; research initiatives
exploring the causes, consequences, and approaches to reducing tobacco
use; and tobacco prevention and cessation in priority populations—youth,
low-income Americans, the less educated, and racial, ethnic, and cultural
minorities.*'

The ALF (http://www.americanlegacy.org) works through television,
film, Internet, research, advocacy, and grant making. Its motto is “Building
a world where young people reject tobacco and anyone can quit.” In line
with that mission, ALF has created campaigns like “infect truth,” which is
targeted at teens; “don’t pass gas,” which encourages adults not to smoke
around others; and “Great Start,” which helps pregnant women to quit
smoking.

In 2000 the ALF launched the first comprehensive national antismoking
campaign since the Fairness Doctrine era of 1967, when the FCC ruled
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that all radio and television stations broadcasting cigarette commercials
donate significant free airtime for antismoking messages. Modeled after
a successful program in Florida, the ALF campaign features teenagers in
“truth” ads. The campaign “kept 450,000 young people from smoking just
in its first four years and saved as much as $5.4 billion in medical care
costs in it first two years”®

The landmark 1998 MSA, recognizing the enormous impact film has
on our culture, banned paid tobacco product placement in movies. In
November 2005, Pediatrics published a study that said more than one-
third of youth smoking can be traced to exposure to smoking in films.** To
follow up, the ALF has joined a host of prominent health and parent orga-
nizations around the country—including the World Health Organization,
American Medical Association and AMA Alliance, American Academy of
Pediatrics, AHA, ALA, and more—to urge the Motion Picture Association
of America and major movie studios to adopt policies that would help
counter the impact of smoking in movies on youth starting to smoke.

Parents, adults, and researchers all agree that movie smoking can influ-
ence kids to smoke. Both the President’s Cancer Panel and the Institute of
Medicine (IOM) recommend that meaningful efforts be made to eliminate
or counter exposure to the billions of smoking impressions that Hollywood
leaves with young moviegoers.

In 2007 the ALF asked the IOM to conduct a major study of tobacco
use in the United States. In the report Ending the Tobacco Problem: A
Blueprint for the Nation, the IOM committee found evidence that com-
prehensive state tobacco control programs can achieve substantial re-
ductions in tobacco use. But states must maintain over the long term
comprehensive integrated tobacco prevention and cessation programs at
levels recommended by the CDC. In 2007 only three states (Delaware,
Colorado, and Maine) met that standard. Twenty-eight states and the
District of Columbia spent less than half of the CDC minimum, and five
states (Michigan, Mississippi, Missouri, New Hampshire, and Tennessee)
provided no significant state funding. Large budget cutbacks in many
states’ tobacco control programs have jeopardized success. The commit-
tee also found that MSA payments have not been a reliable source of
funds in most states.

Over the past 100 years, the attitude toward smoking has changed dra-
matically in the public health community and in the country as a whole. A
century ago, public health advocates were concerned that smoking would
lead to moral depravation. Today, it is assumed that everyone knows smok-
ing is dangerous to one’s health, and that the safety of children depends on
their ability to reject tobacco use in all its forms.
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A great deal of medical information has come to light in the past cen-
tury about health risks and illnesses attributable to tobacco use, especially
during the 1950s. Since 1964, when the first surgeon general’s report on
smoking and health was issued, the public health community has recog-
nized that “the unnecessary disability, disease and death caused by ciga-
rette smoking is our most urgent public health problem.”*
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CHAPTER 4

U.S. Surgeons General,
Tobacco, and Public Health

According to the National Library of Medicine Web site, since 1968, the
main duties of the surgeons general, all of whom have medical degrees,
“has been to advise the Secretary of Health and Human Services and the
Assistant Secretary of Health on affairs of preventive health, medicine,
and health policy” as well as to take “a more proactive role in informing
the American public on health matters.” Because of their political inde-
pendence, “they make themselves into the most visible and, in the public’s
mind, impartial and therefore trusted government spokespersons on health
issues affecting the nation as a whole.” Surgeons general are appointed by
the president with Senate approval for a four-year term of office.!

The first surgeon general, appointed in 1871, headed the Marine Hospital
Service, which was established in 1798 to take care of sick and injured
merchant seamen; the Marine Hospital Service was reorganized as the
U.S. Public Health Service (PHS) in 1912.

Over the past 40 years, the surgeons general have become respected
voices on public health issues, preventive medicine, and health promotion
through their public appearances, speeches, interviews, organizing con-
ferences, and influential reports, all of which are available online: http://
www.cdc.gov/tobacco/data_statistics/sgr/index.htm.

As the National Library of Medicine points out, the surgeon general “has
often been called upon to deal with difficult and controversial issues, such
as smoking and sexual health. In some cases, the public health message
has generated controversy, when it ran counter to the political beliefs of the
time. But the Surgeon General’s public statements often served to generate
debate where there had been silence, to the benefit of the nation’s health.”?
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Before 1964 PHS officers published pathbreaking reports on a range
of issues regarding public health including sanitation, typhoid fever, and
radiation hazards. Despite their importance to the public, these reports re-
ceived little attention.

The first time that a surgeon general discussed the health hazards of to-
bacco took place in 1929, when Surgeon General Hugh Cumming “claimed
that cigarettes tended to cause nervousness, insomnia and other ill effects
in women. He warned that smoking could lower the ‘physical tone’ of
the nation.” Surgeon General Cumming’s antismoking message was aimed
only at women smokers, who were puffing cigarettes in greater numbers.
Like many other physicians of his time, Cumming believed that “women
were more susceptible than men to certain injuries, especially of the ner-
vous system. While he was not convinced that smoking by women was
harmful in all cases, he was concerned about the damage that excessive
smoking might do to young women.”* Cumming, a smoker who distanced
himself from antitobacco reformers of the day, spoke up principally be-
cause of aggressive advertising aimed at women and young people. Like
other physicians of his time, he did not view smoking as a significant
health threat for most people.

During the 1930s, 1940s, and 1950s, research studies by U.S. and
British epidemiologists, pathologists, and laboratory scientists mounted,
providing evidence for the case against smoking. In 1956 members of the
American Cancer Society (ACS), American Heart Association (AHA),
National Heart Institute (NHI), and the National Cancer Institute (NCI),
an agency of the PHS, met regularly to assess the growing body of sci-
entific evidence, concluding that the “sum total of scientific evidence
establishes beyond a reasonable doubt that cigarette smoking is a caus-
ative factor in the rapidly increasing incidence of human epidermoid car-
cinoma of the lung.” While the group stated that more research would be
beneficial, it also agreed that the evidence was “adequate” for consid-
ering the initiation of public health measures by official and voluntary
agencies.*

Dr. Michael Shimkin, the NCI representative, brought the overwhelm-
ing evidence implicating cigarette smoking to the attention of Surgeon
General LeRoy Burney (1956—-1961), his friend and colleague. The mount-
ing evidence compelled the PHS to make a firm statement about the hazards
of cigarette smoking. After gathering other opinions from trusted people,
Burney asked Shimkin to draft a statement for him about the smoking
issue. On July 12, 1957, Surgeon General Burney, a smoker himself, is-
sued a statement at a televised press conference, “the first official posi-
tion on the question to be taken by any U.S. administration.”® He said that
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“while there are naturally differences of opinion in interpreting the data
on lung cancer and cigarette smoking, the Public Health Service feels the
weight of the evidence is increasingly pointing in one direction: that exces-
sive smoking is one of the causative factors in lung cancer.” At the time,
this was a controversial statement because many physicians and scientists
believed that other factors, such as increasing atmospheric pollution from
automobile exhausts, might explain the rise in the incidence of the disease.
Other than sending out the statement to public health officers of every
state and to the American Medical Association, no national educational
campaign was planned.®

In 1959, as the result of additional scientific evidence, Surgeon General
Burney expanded on his 1957 statement in an article about smoking and
lung cancer published in the Journal of the American Medical Association
(JAMA). He wrote that the “weight of evidence at present implicates smok-
ing as the principal etiological factor” in the increased incidence of lung
cancer. Burney elevated smoking from being “one” of the causative factors
to being “the principal” causative factor in the increased incidence. He felt
“stopping cigarette smoking even after long exposure is beneficial.”” But
the statement was not a policy position or call to action by the federal gov-
ernment. Nevertheless, Burney’s statements paved the way for Luther L.
Terry, surgeon general under President Lyndon B. Johnson, to issue a land-
mark report on smoking and health in 1964.

In June 1961, four voluntary health organizations urged President John F.
Kennedy to set up a commission to study the health hazards of cigarette
smoking and seek a “solution to this health problem that would interfere
least with the freedom of industry or the happiness of individuals.”® After
four months, the coalition threatened to tell the press about the administra-
tion’s inaction, which resulted in a meeting between the four voluntaries
and the new top health officer, Surgeon General Terry (1961-1965). From
the beginning, Terry made sure the tobacco industry had input into the
formation of the Surgeon General’s Advisory Committee of experts so it
could not discredit the findings. Terry sent the tobacco industry a list of
150 outstanding medical scientists in the United States and asked it to
delete any unacceptable names.

Eventually, 11 scientists were chosen whose names were acceptable to
everyone. Terry acted as chairman, and Dr. James M. Hundley, assistant sur-
geon general, as vice chairman. The other members of the committee were
announced on October 27, 1962: Dr. Stanhope Bayne-Jones, former dean,
Yale School of Medicine; Dr. Walter J. Burdette, head of the Department of
Surgery, University of Utah School of Medicine; William G. Cochran, pro-
fessor of statistics, Harvard University; Dr. Emmanuel Farber, chairman,
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Department of Pathology, University of Pittsburgh; Louis F. Fieser, professor
of organic chemistry, Harvard University; Dr. Jacob Furth, professor of pa-
thology, Columbia University; Dr. John B. Hickam, chairman, Department
of Internal Medicine, Indiana University; Dr. Charles LeMaistre, professor
of internal medicine, University of Texas Southwestern Medical School;
Dr. Leonard M. Schuman, professor of epidemiology, University of Min-
nesota School of Public Health; and Dr. Maurice H. Seevers, chairman,
Department of Pharmacology, University of Michigan. One was dismissed
shortly after his appointment for telling a reporter that evidence “definitely
suggests that tobacco is a health hazard.”

The committee worked over a year in absolute secrecy in a windowless
basement office of the new National Library of Medicine in Bethesda,
Maryland. Besides pouring over key information provided by the tobacco
industry and some 6,000 articles in 1,200 publications, the committee
questioned hundreds of witnesses. Despite efforts by journalists to break
the secrecy of the committee’s deliberations, security was maintained to
the end. At the government printers, the report was treated with a security
classification similar to military and state secrets.

The report was released in a dramatic manner. The press was invited to
a Saturday morning press conference in a State Department auditorium
affixed with signs announcing “no smoking.” At 9:00 A.m., as 200 report-
ers walked in, they were given a copy of the 387-page report and time to
review it. Locked in the room so they could not leave till the news confer-
ence was over, Terry and his experts marched them through the document.
The captive reporters were given 90 minutes to ask questions and were
then released. The committee of experts had concluded that smoking was
causally related to lung cancer in men, outweighing all other factors in-
cluding air pollution. Evidence pointed in the same direction for women,
even though information on smoking and lung cancer in women was not
available because women had begun smoking in substantial numbers only
20 years before. The report also stated that cigarette smoking was a major
cause of heart disease, chronic bronchitis, emphysema, and cancer of the
larynx. The committee found insufficient evidence that filter-tipped ciga-
rettes did any good. The only good news reported was that smokers could
reduce health risks by quitting. Surgeon General Terry halted the free dis-
tribution of cigarettes to 16 public hospitals and 50 Indian hospitals under
the direction of the PHS.

According to Terry, the “report hit the country like a bombshell. It
was front page news and a lead story on every radio and television sta-
tion in the United States and many abroad.” Newsweek called the report
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“monumental,” and the ACS said it was “a landmark in the history of
man’s fight against disease.”!°

The 1964 report is generally credited with establishing cigarette smok-
ing as the cause of lung cancer, although one might question why Surgeon
General LeRoy’s 1957 and 1959 statements were not given their due.
According to historian Mark Parascandola, Burney’s statements were pre-
sented as “opinions” of the surgeon general and PHS, and “there was no
claim that they represented an objective scientific assessment of the evi-
dence. ... In contrast, Surgeon General Terry had no involvement in the
deliberations or conclusions of the advisory committee.” The report was
designed to be the result of a scientific review by neutral experts, free of
political influence."!

The 1964 report on smoking and health marked the beginning of a se-
ries of authoritative scientific statements by the surgeons general. These
reports have commanded public attention and have helped shape the de-
bate on the responsibility of government, physicians, scientists, the public
health community, voluntary health organizations, and individual citizens
for the nation’s health. In 1964, the PHS established a small unit called the
National Clearinghouse for Smoking and Health. Through the years, the
clearinghouse and its successor organization, the Office on Smoking and
Health (OSH), have been responsible for reporting on the health conse-
quences of tobacco use.

OSH has been a focal point for smoking and health activities in the
United States. Located in Atlanta, Georgia, it is a division of the National
Center for Chronic Disease Prevention and Health Promotion, Centers for
Disease Control and Prevention (CDC), PHS, U.S. Department of Health
and Human Services. Since 1986, when OSH became part of the CDC, it
has targeted tobacco-related diseases.

OSH develops and distributes the surgeon general’s report on the health
consequences of smoking, coordinates a national public information and
education program on tobacco use and health, and coordinates tobacco
research efforts. It distributes information about health risks of smoking
in brochures, pamphlets, posters, scientific reports, and public service an-
nouncements. Every year OSH distributes millions of dollars to support
tobacco control initiatives. Its Global Tobacco Control Unit collaborates
with the World Health Organization (WHO) and WHO regional offices
on a global tobacco surveillance system (GTSS) monitoring tobacco use
among youth and selected adult populations. The GTSS provides signifi-
cant data to inform comprehensive global health promotion approaches to
tobacco use prevention and control.
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In response to Surgeon General Terry’s report, Congress passed the
Cigarette Labeling and Advertising Act in 1965, which required all ciga-
rette packages sold in the United States to carry a nine-word health warn-
ing: “Caution: Cigarette Smoking May Be Hazardous to Your Health.”
The act did not require labels on advertising for three years. Soon after,
the Federal Trade Commission (FTC) recommended that the 1965 law be
amended so that the warnings were made in the name of the surgeon gen-
eral. Congress passed the Public Health Cigarette Smoking Act of 1969,
signed into law by President Richard Nixon in April of 1970. Besides ban-
ning cigarette ads from television and radio, the act required that health
warnings on cigarette packs (but not on smokeless tobacco) carry the state-
ment: “WARNING: The Surgeon General Has Determined that Cigarette
Smoking Is Dangerous to Your Health.” The law temporarily preempted
the FTC requirement of health labels on advertisements. The law also re-
quired the surgeon general to produce an annual report reviewing the lat-
est scientific findings on the health consequences of smoking. As a result,
since 1964 more than half of all surgeons general reports have dealt with
the health hazards of tobacco use.

A historical overview of the role of the surgeons general reports that
“in 1968, an organizational reform greatly reduced the surgeon gen-
eral’s administrative role, abolishing the Office of the Surgeon General
(though not the position of Surgeon General itself) and transferring line
authority for the administration of PHS to the Assistant Secretary for
Health within the Department of Health, Education, and Welfare (since
1980, the Department of Health and Human Services).” Since 1968,
the official duty of the surgeons general has been to “advise the secre-
tary and assistant secretary of Health and Human Services on affairs
of preventive health, medicine, and health policy.” Since the 1960s, the
surgeons general, all of whom are physicians, politically independent,
and impartial, have undertaken a visible role in informing the American
public on health matters. In the public’s mind, they have become trusted
government spokespersons on health issues affecting the nation as a
whole."?

Between 1977 and 1981, the surgeon general’s position was consoli-
dated with that of the assistant secretary for health, but since 1981 it has
been a separate position. The surgeon general’s position was vacant for
four years, from 1973 to 1977, when the office itself said that the acting
surgeon general, Dr. S. Paul Ehrlich Jr., was active only in ceremonial
functions. A surgeon general’s role is now determined almost entirely by
the force of his or her personality and how he or she chooses causes and
uses the bully pulpit to advance them.
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SURGEONS GENERAL REPORTS, 1964-2006: MAJOR
CONCLUSIONS

1964: Smoking and Health: Report of the Advisory Committee to
the Surgeon General of the Public Health Service, Surgeon General
Luther Terry, 1961-1965

The first official report of the federal government on smoking and health
concluded that “cigarette smoking is a health hazard of sufficient impor-
tance in the United States to warrant appropriate remedial action.”

The Effects of Smoking: Principal Findings: In view of the continuing and
mounting evidence from many sources, it is the judgement of the Committee
that cigarette smoking contributes substantially to mortality from certain
specific diseases and to the overall death rate.

Lung Cancer: Cigarette smoking is causally related to lung cancer in men;
the magnitude of the effect of cigarette smoking far outweighs all other fac-
tors. The data for women, though less extensive, point in the same direction.

Chronic Bronchitis and Emphysema: Cigarette smoking is the most im-
portant of the causes of chronic bronchitis in the United States, and increases
the risk of dying from chronic bronchitis and emphysema. ... Studies dem-
onstrate that fatalities from this illness are infrequent among non-smokers.

Cardiovascular Diseases: It is established that male cigarette smokers
have a higher death rate from coronary artery disease than non-smoking
males. ... Although a causal relationship has not been established, higher
mortality of cigarette smoking is associated with many other cardiovascular
diseases, including miscellaneous circulatory diseases, other heart diseases,
hypertensive heart disease, and general arteriosclerosis.

Other Cancer Sites: Pipe smoking appears to be causally related to lip
cancer. Cigarette smoking is a significant factor in the causation of cancer
of the larynx. The evidence supports the belief that an association exists
between tobacco use and cancer of the esophagus.!

1967: The Health Consequences of Smoking: A Public Health
Service Review, Surgeon General William H. Stewart, 1965-1969

This report confirmed and strengthened the conclusions of the 1964
report. It stated: “The case for cigarette smoking as the principal cause of
lung cancer is overwhelming.” While the 1964 report described the rela-
tionship between smoking and coronary heart disease as an “association,”
the 1967 report found that evidence “strongly suggests that cigarette smok-
ing can cause death from coronary heart disease.” The report also concluded
that “cigarette smoking is the most important of the causes of chronic non-
neoplastic bronchiopulmonary diseases in the United States.”!*
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1968: The Health Consequences of Smoking, Surgeon General
William H. Stewart

This report was a 1968 supplement to the 1967 Public Health Service
review. This report updated information presented in the 1967 report. It
estimated that smoking-related loss of life expectancy among young men
as eight years for “heavy smokers” (over two packs per day) and four years
for “light” smokers (less than half a pack per day).'

1969: The Health Consequences of Smoking, Surgeon General
William H. Stewart

This 1969 supplement to the 1967 Public Health Service review also
supplemented the 1967 report. It confirmed the association between ma-
ternal smoking and infant low birth weight. It identified evidence of in-
creased incidence of prematurity, spontaneous abortion, stillbirth, and
neonatal death.'®

1971: The Health Consequences of Smoking: A Report of the
Surgeon General, Surgeon General Jesse L. Steinfeld, 1969-1973

This report reviewed the entire field of smoking and health, emphasiz-
ing the most recent literature. It discussed new data including associations
between smoking and peripheral vascular disease, atherosclerosis of the
aorta and coronary arteries, increased incidence and severity of respiratory
infections, and increased mortality from cerebrovascular disease and non-
syphilitic aortic aneurysm. It concluded that smoking is associated with
cancers of the oral cavity and esophagus. It found that “maternal smoking
during pregnancy exerts a retarding influence on fetal growth.”!’

1972: The Health Consequences of Smoking: A Report of the
Surgeon General, Surgeon General Jesse L. Steinfeld

The report examined evidence on immunological effects of tobacco and
tobacco smoke, harmful constituents of tobacco smoke, and “public expo-
sure to air pollution from tobacco smoke.” The report stated that tobacco
may impair protective mechanisms of the immune system, nonsmokers’
exposure to tobacco smoke may exacerbate allergic symptoms, and car-
bon monoxide in smoke-filled rooms may harm health of persons with
chronic lung or heart disease. The report found that tobacco smoke con-
tains hundreds of compounds, several of which have been shown to act as
carcinogens, tumor initiators, and tumor promoters. Finally, carbon mon-
oxide, nicotine, and tar are identified as smoke constituents most likely to
produce health hazards of smoking.'®
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1973: The Health Consequences of Smoking, Surgeon General
Jesse L. Steinfeld

The report presented evidence on the health effects of smoking pipes,
cigars, and little cigars. It found that the mortality rates of pipe and cigar
smokers was higher than those of nonsmokers but lower than those of ciga-
rette smokers. It found that cigarette smoking impairs exercise performance
in healthy young men. The report presented additional evidence on smoking
as a risk factor in peripheral vascular disease and problems of pregnancy.'

1974: The Health Consequences of Smoking, Acting Surgeon
General Paul Ehrlich, Jr., 1973-1977

The tenth anniversary report reviewed and strengthened evidence on
the major hazards of smoking. It reviewed evidence on the association be-
tween smoking and atherosclerotic brain infarction and on the synergistic
effect of smoking and asbestos exposure in causing lung cancer.*

1975: The Health Consequences of Smoking, Acting Surgeon
General Paul Ehrlich, Jr.

This report updated information on the health effects of involuntary
(passive) smoking. It noted evidence linking parental smoking to bronchi-
tis and pneumonia in children during the first year of life.?!

1976: The Health Consequences of Smoking: A Reference Edition,
Acting Surgeon General Paul Ehrlich, Jr.

The National Library of Medicine Profiles in Science Web site provides
a description of the 1976 surgeon general’s report: “This reference report
contains selected chapters of previous reports to Congress of summations
of known health hazards from smoking, i.e., cardiovascular disease, can-
cer, and respiratory disease. An overview of the 1975 report is followed
by chapters on cardiovascular disease; chronic obstructive bronchopulmo-
nary disease; cancer; pregnancy; peptic ulcer disease; involuntary smok-
ing; allergy; tobacco amblyopia; pipes and cigars; exercise performance;
and harmful constituents of cigarette smoke. The consensus of scientific
evidence is that risk of disease is dose-related and reduction of tars and
nicotine intake reduces harmful effects.”*

1978: The Health Consequences of Smoking, 1977-1978, Surgeon
General Julius B. Richmond, 1977-1981

This combined two-year report focused on smoking-related health
problems unique to women. It cited studies showing that use of oral
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contraceptives potentiates harmful effects of smoking on the cardiovascu-
lar system.?

1979: Smoking and Health: A Report of the Surgeon General,
Surgeon General Julius B. Richmond

The fifteenth anniversary report presented the most comprehensive re-
view of the health effects of smoking ever published. It was the first surgeon
general’s report to carefully examine the behavioral, pharmacological, and
social factors influencing smoking. It also was the first report to consider
the role of adult and youth education in promoting nonsmoking as well as
the first report to review the health consequences of smokeless tobacco.
One new section identified smoking as “one of the primary causes of drug
interactions in humans.”**

1980: The Health Consequences of Smoking for Women: A Report
of the Surgeon General, Surgeon General Julius B. Richmond

This report devoted to the health consequences of smoking for women
reviewed evidence that strengthened previous findings and permitted new
ones. It noted projections that lung cancer would surpass breast cancer
as the leading cause of cancer mortality in women. It identified the trend
toward increased smoking by adolescent females.?

1981: The Health Consequences of Smoking—The Changing
Cigarette: A Report of the Surgeon General, Surgeon General
Julius B. Richmond

This report examined the health consequences of “the changing ciga-
rette” (i.e., lower tar and nicotine cigarettes). It concluded that lower-yield
cigarettes reduced the risk of lung cancer but found no conclusive evidence
that they reduced the risk of cardiovascular disease, chronic obstructive
pulmonary disease, and fetal damage. The report noted the possible risks
from additives and their products of combustion. It discussed compen-
satory smoking behaviors that might reduce potential risk reductions of
lower-yield cigarettes. It emphasized that there is no safe cigarette and that
any risk reduction associated with lower-yield cigarettes would be small
compared with the benefits of quitting smoking.?

1982: The Health Consequences of Smoking—Cancer: A Report of
the Surgeon General, Surgeon General C. Everett Koop

The report reviewed and extended an understanding of the health con-
sequences of smoking as a cause or contributing factor of numerous can-
cers. The report included the consideration from the first surgeon general’s



U.S. SURGEONS GENERAL, TOBACCO 61

report of emerging epidemiological evidence of increased lung cancer risk
in nonsmoking wives of smoking husbands. It did not find evidence at
that time sufficient to conclude that relationship was causal but labeled it
“a possible serious public health problem.” The report discussed the poten-
tial for low-cost smoking cessation interventions.?’

1983: The Health Consequences of Smoking—Cardiovascular
Disease: A Report of the Surgeon General, Surgeon General
C. Everett Koop

The report examined the health consequences of smoking for cardiovas-
cular disease. It concluded that cigarette smoking was one of three major
independent causes of coronary heart disease (CHD) and, given its preva-
lence, “should be considered the most important of the known modifiable
risk factors for CHD.” It discussed relationships between smoking and
other forms of cardiovascular disease.”®

1984: The Health Consequences of Smoking—Chronic Obstructive
Lung Disease: A Report of the Surgeon General, Surgeon General
C. Everett Koop

The report reviewed evidence on smoking and chronic obstructive lung
disease (COLD). It concluded that smoking was the major cause of COLD,
accounting for 80 to 90 percent of COLD deaths in the United States. It
noted that COLD morbidity has greater social impact than COLD mortal-
ity because of extended disability periods of COLD victims.?

1985: The Health Consequences of Smoking—Cancer and Chronic
Lung Disease in the Workplace: A Report of the Surgeon General,
Surgeon General C. Everett Koop

The report examined the relationship between smoking and hazardous
substances in the workplace. It found that for the majority of smokers, smok-
ing is a greater cause of death and disability than their workplace environ-
ment. The report characterized the risk of lung cancer from asbestos exposure
as multiplicative with smoking exposure. It observed the special importance
of smoking prevention among blue-collar workers because of their greater
exposure to workplace hazards and their higher prevalence of smoking.*

1986: The Health Consequences of Involuntary Smoking: A Report
of the Surgeon General, Surgeon General C. Everett Koop

The report concluded that “involuntary smoking is a cause of dis-
ease, including lung cancer, in healthy nonsmokers.” It also found that,
compared with children of nonsmokers, children of smokers have higher
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incidence of respiratory infections and symptoms and reduced rates of
increase in lung function. It presented a detailed examination of growth in
restrictions on smoking in public places and workplaces. It concluded
that simple separation of smokers and nonsmokers within the same air-
space reduces but does not eliminate exposure to environmental tobacco
smoke.’!

1988: The Health Consequences of Smoking—Nicotine Addiction:
A Report of the Surgeon General, Surgeon General
C. Everett Koop

The report established nicotine as a highly addictive substance, compa-
rable in its physiological and psychological properties to heroin and co-
caine and other addictive substances of abuse.*

1989: Reducing the Health Consequences of Smoking—25 Years of
Progress: A Report of the Surgeon General, Surgeon General
C. Everett Koop

This report examined the fundamental developments over the past quar-
ter century in smoking prevalence and in mortality caused by smoking. It
highlighted important gains in preventing smoking and smoking-related
diseases, reviewed changes in programs and policies designed to reduce
smoking, and emphasized sources of continuing concern and remaining
challenges.*

1990: The Health Benefits of Smoking Cessation: A Report of the
Surgeon General, Surgeon General Antonio C. Novello, 1990-1993

The report concluded that smoking cessation has major and imme-
diate health benefits for men and women of all ages. Benefits apply to
persons with and without smoking-related disease. It noted that for-
mer smokers live longer than continuing smokers. For example, persons
who quit smoking before age 50 have one-half the risk of dying in the
next 15 years compared with continuing smokers. The report explained
that smoking cessation decreases the risk of lung cancer, other can-
cers, heart attack, stroke, and chronic lung disease. Women who stop
smoking before pregnancy or during the first three or four months of
pregnancy reduce their risk of having a low-birth-weight baby to that of
women who never smoked. Finally, the report concluded that the health
benefits of smoking cessation far exceed any risks from the average
five-pound weight gain or any adverse psychological effects that may
follow quitting.**
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1992: Smoking in the Americas: A Report of the Surgeon General,
Surgeon General Antonio C. Novello

Developed in collaboration with the Pan American Health Organization,
the report examined epidemiological, economic, historical, and legal as-
pects of tobacco use in the Americas. The report concluded that the
prevalence of smoking in Latin America and the Caribbean varies but is
50 percent or more among young people in some urban areas. It noted
that substantial numbers of women have begun smoking in recent years.
The report explained that in Latin America and the Caribbean, the tobacco
industry restricts smoking-control efforts and that economic arguments
for support of tobacco production are offset by the long-term economic
effects of smoking-related diseases. Finally, the report concluded that
a commitment to surveillance of tobacco-related factors (prevalence of
smoking; morbidity and mortality; knowledge, attitudes, and practices; to-
bacco consumption and production; and taxation and legislation) is crucial
to the development of a systematic program for prevention and control of
tobacco use.*

1994: Preventing Tobacco Use among Young People: A Report of
the Surgeon General, Surgeon General Joycelyn Elders, 1993-1994
This report focused on the adolescent ages of 10 through 18 when most
users start smoking, chewing, or dipping and become addicted to tobacco.
It examined the health effects of early smoking and smokeless tobacco use,
the reasons that young men and women begin using tobacco, the extent to
which they use it, and efforts to prevent tobacco use by young people.*

1998: Tobacco Use among U.S. Racial/Ethnic Minority Groups—
African Americans, American Indians and Alaska Natives, Asian
Americans and Pacific Islanders, and Hispanics: A Report of the
Surgeon General, Surgeon General David Satcher, 1998-2002

This report concluded that cigarette smoking is a “major cause of dis-
ease and death in each of the four population groups studied,” with African
Americans bearing the greatest health burden. It reported that “tobacco
use varies within and among racial/ethnic groups; among adults, American
Indians and Alaska Natives have the highest prevalence of tobacco use,
and African American and Southeast Asian men also have a high preva-
lence of smoking. Asian American and Hispanic women have the lowest
prevalence. Among adolescents, cigarette smoking prevalence increased
in the 1990s among African Americans and Hispanics after several years
of substantial decline among adolescents of all four racial/ethnic groups.”
The report concluded that tobacco use is the result of “multiple factors
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such as socioeconomic status, cultural characteristics, acculturation, stress,
biological elements, targeted advertising, price of tobacco products, and
varying capabilities of communities to mount effective tobacco control
initiatives.”’

African Americans

In the 1970s and 1980s, death rates from respiratory cancers (mainly
lung cancer) increased among African American men and women. From
1990 to 1995, these rates declined substantially among African American
men and leveled off in African American women. Middle-aged and older
African Americans are far more likely than their counterparts in the other
major racial/ethnic groups to die from coronary heart disease, stroke,
or lung cancer.

Smoking declined dramatically among African American youths
during the 1970s and 1980s but has increased substantially during the
1990s. Declines in smoking have been greater among African American
men with at least a high school education than among those with less
education.

American Indians and Alaska Natives

Nearly 40 percent of American Indian and Alaska Native adults smoke
cigarettes, compared with 25 percent of adults in the overall U.S. popula-
tion. They are more likely than any other racial/ethnic minority group to
smoke tobacco or use smokeless tobacco.

Since 1983, very little progress has been made in reducing tobacco
use among American Indian and Alaska Native adults. The prevalence of
smoking among American Indian and Alaska Native women of reproduc-
tive age has remained strikingly high since 1978.

American Indians and Alaska Natives were the only one of the four
major U.S. racial/ethnic groups to experience an increase in respiratory
cancer death rates in 1990-1995.

Asian Americans and Pacific Islanders

Estimates of the smoking prevalence among Southeast Asian American
men range from 34 percent to 43 percent—much higher than among other
Asian American and Pacific Islander groups. Smoking rates are much
higher among Asian American and Pacific Islander men than among
women, regardless of country of origin.

Asian American and Pacific Islander women have the lowest rates of
death from coronary heart disease among men or women in the four major
U.S. racial/ethnic minority groups.
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Factors associated with smoking among Asian Americans and Pacific
Islanders include having recently moved to the United States, living in
poverty, having limited English proficiency, and knowing little about the
health effects of tobacco use.

Hispanics

After increasing in the 1970s and 1980s, death rates from respiratory
cancers decreased slightly among Hispanic men and women from 1990
to 1995.

In general, smoking rates among Mexican American adults increase as
they learn and adopt the values, beliefs, and norms of American culture.

Declines in the prevalence of smoking have been greater among
Hispanic men with at least a high school education than among those with
less education.

Factors that are associated with smoking among Hispanics include
drinking alcohol, working and living with other smokers, having poor
health, and being depressed.*®

2000: Reducing Tobacco Use: A Report of the Surgeon General,
Surgeon General David Satcher

This report is the first to offer a composite review of the various meth-
ods used to reduce and prevent tobacco use. This report evaluates each
of five major approaches to reducing tobacco use: educational, clinical,
regulatory, economic, and comprehensive. Further, the report attempts to
place the approaches in the larger context of tobacco control, providing a
vision for the future of tobacco use prevention and control based on these
available tools. Approaches with the largest span of impact (economic,
regulatory, and comprehensive) are likely to have the greatest long-term,
population impact. Those with a smaller span of impact (educational and
clinical) are of greater importance in helping individuals resist or abandon
the use of tobacco.*

2001: Women and Smoking: A Report of the Surgeon General,
Surgeon General David Satcher

This report summarizes what is now known about smoking among
women, including patterns and trends in smoking habits, factors associ-
ated with starting to smoke and continuing to smoke, the consequences of
smoking on women’s health, and interventions for cessation and preven-
tion. What the report also makes apparent is how the tobacco industry has
historically and contemporarily created marketing specifically targeted at
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women. Smoking is the leading known cause of preventable death and
disease among women. In 2000 far more women died of lung cancer than
of breast cancer. Smoking is a major cause of coronary heart disease
among women. They also face unique health effects from smoking such
as problems related to pregnancy. In the 1990s the decline in smoking
rates among adult women stalled, and at the same time, rates were rising
steeply among teenaged girls, blunting earlier progress. Smoking rates
among women with less than a high school education are three times
higher than for college graduates. Nearly all women who smoke started
as teenagers—and 30 percent of high school senior girls are still current
smokers.*

2004: The Health Consequences of Smoking: A Report of the
Surgeon General, Surgeon General Richard Carmona, 2002—-2006

The report concludes that smoking harms nearly every organ of the
body, causing many diseases and reducing the health of smokers in gen-
eral; quitting smoking has immediate as well as long-term benefits, reduc-
ing risks for diseases caused by smoking and improving health in general,;
smoking cigarettes with lower machine-measured yields of tar and nico-
tine provides no clear benefit to health; and the list of diseases caused by
smoking has been expanded to include abdominal aortic aneurysm, acute
myeloid leukemia, cataract, cervical cancer, kidney cancer, pancreatic can-
cer, pneumonia, periodontitis, and stomach cancer. These are in addition
to diseases previously known to be caused by smoking, including blad-
der, esophageal, laryngeal, lung, oral, and throat cancers, chronic lung dis-
eases, coronary heart and cardiovascular diseases, as well as reproductive
effects and sudden infant death syndrome.*!

2006: The Health Consequences of Involuntary Exposure to
Tobacco Smoke: A Report of the Surgeon General, Surgeon General
Richard Carmona

The report concludes that many millions of Americans, both children
and adults, are still exposed to secondhand smoke in their homes and work-
places despite substantial progress in tobacco control. Secondhand smoke
exposure causes disease and premature death in children and adults who
do not smoke. Children exposed to secondhand smoke are at an increased
risk for sudden infant death syndrome (SIDS), acute respiratory infections,
ear problems, and more severe asthma. Smoking by parents causes respira-
tory symptoms and slows lung growth in their children. Exposure of adults
to secondhand smoke has immediate adverse effects on the cardiovascular
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system and causes coronary heart disease and lung cancer. The scientific
evidence indicates that there is no risk-free level of exposure to secondhand
smoke. Eliminating smoking in indoor spaces fully protects nonsmokers
from exposure to secondhand smoke. Separating smokers from nonsmok-
ers, cleaning the air, and ventilating buildings cannot eliminate exposures
of nonsmokers to secondhand smoke.*



CHAPTER 5

Tobacco Advertising
and Health

Since the creation of mass-produced cigarettes on the Bonsack machine in
1884, as well as innovations in distributing and marketing tobacco on a na-
tional scale, cigarettes, snuff, chew, and cigars have been among the most
advertised products in the United States. Tobacco companies have spent
billions of dollars annually to advertise and promote tobacco products,
claiming that the purpose of marketing has been to provide information to
and influence brand selection among people who smoke cigarettes or use
other kinds of tobacco products, although an estimated 10 percent of smok-
ers switch brands in any one year. Tobacco companies argue that smok-
ing is an adult habit and that adult smokers choose to smoke. However,
many medical and public health researchers assert that most of the adults
who smoke started as children who were targeted by tobacco companies
through advertising, marketing, and promotions.

National tobacco advertising began in 1889 when James Buchanan
Duke, who had installed Bonsack machines in his factory, hired the ser-
vices of advertising agencies to help him create a market for the 834 mil-
lion cigarettes his company manufactured. Duke’s advertisements in news-
papers and magazines, and on billboards, posters tacked to storefronts,
and his colorful packaging with attention-grabbing, brightly colored paper
labels, catchy names, and images attracted male smokers.

Between 1885 and 1892, Duke and dozens of other tobacco manufac-
turers attracted customers to their brands by putting small lithographed
picture cards in each cigarette pack. The small cards, arranged in series,
pictured a variety of images from birds, dogs, flags, and flowers to ac-
tresses, great American Indian chiefs, presidents, and baseball players,
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In 1789 Peter and George Lorillard, who set up P. Lorillard Co., the

first tobacco company in the American colonies, published this advertisement for
tobacco and snuff. It is considered the earliest ad for a tobacco company.
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the new national heroes. Duke used other promotions to attract smok-
ers including coupons in Sovereign cigarettes that could be redeemed for
half a cent. In Mecca cigarettes, there were postcards (without stamps)
that were suitable for the U.S. mail. Some Duke cigarette brands offered
buyers coupons redeemable for miniature college pennants. Coupon pro-
grams lasted until after the First World War, when most tobacco compa-
nies stopped them.

Around 1912 tobacco companies inserted silks in cigarette boxes. These
colorful silk rectangles were aimed at women smokers (then a small mi-
nority) who bought the cigarettes, collected the silks, and stitched them
onto pillows and bedspreads. Small silk rugs were also the perfect size
for dollhouses. Some companies packaged miniature silk rugs in enve-
lopes and slipped them into cigarette boxes or inserted leather patches
printed with college seals.' Like Duke, Richard Joshua Reynolds believed
in marketing and advertising his cigarettes. On October 21, 1913, his ad
agency launched the first multimillion-dollar national cigarette advertis-
ing campaign for Camels, the first “modern” blended cigarette, contain-
ing Turkish and domestic tobaccos. The ads explained that the cost of the
tobaccos used in the Camel blend was too great to permit anything except
the product itself. People bought the message, and by 1919 Camels was the
number-one seller among cigarette brands.

By the 1920s, women were smoking in greater numbers, and adver-
tising firms created ads that made smoking appear attractive to men and
women. Once people got used to seeing women smoke in public, ad agen-
cies devised ways to convince them to smoke their brands. By the second
half of the 1920s, tobacco advertisers began to push their products directly
at women. A 1926 Chesterfield ad showed a woman asking her date who
is smoking to “Blow some my way.” A storm of protest greeted the ad, but
other tobacco companies soon followed suit. In 1927 Marlboro ads showed
a woman’s hand in silhouette holding a lit cigarette. The same year, Camel
put women into their ads, but didn’t show them actually smoking until
1933. The 1930s saw even more ads aimed at women. Major middle-class
women’s magazines pictured wealthy-looking American women, opera
stars, and athletic-looking women promoting cigarette brands.

The distribution of free cigarettes during World War I and World War 11
contributed to the massive growth of the smoking habit, but so did ad-
vertising campaigns. Tobacco advertisers placed ad campaigns that linked
smoking, war, and patriotism directly into radio programs. Camels ran a
“Thanks to Yanks” radio campaign. Contestants who correctly answered
game show questions could send 2,000 Camels to the serviceman of their
choice. If game contestants could not answer a question correctly, 2,000
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cigarettes went into the “Thanks to Yanks” duffle bag. By January of 1943,
some 29,250 packs of Camels had been shipped to service men free of
charge.

Cigarette ads in magazines especially linked smoking and war. Camel
ads showed men in torpedo rooms of submarines, breaking through barbed
wire, and lugging antitank guns. Chesterfields had its “Workers in the War
Effort” campaign. Pall Mall used military themes, and Raleighs offered
cheap prices on gift cigarettes sent to soldiers overseas. Tobacco compa-
nies showed women hard at work in the national effort as well. Camel ran
a series of ads picturing and naming women who worked in war industries.
Chesterfields went after feminine war workers in their “Workers in the War
Effort” campaign. By the second half of the 1940s, tobacco companies
portrayed wives and sweethearts waiting for returning husbands and boy-
friends while they smoked.

During the 1920s, cigarette manufacturers were among the most enthu-
siastic pioneers in using radio for coast-to-coast advertising. After mag-
azines, it was the second-greatest national advertising medium. George
Washington Hill’s American Tobacco Company was one of the first to-
bacco companies to charge into radio. Two months after Lucky Strikes
commercials had their debut on 39 radio stations in September 1928, sales
skyrocketed by 47 percent. Soon other cigarette companies shifted their ad
budgets from outdoor signs to the powerful new medium.’

In the late 1940s, tobacco advertisers were quick to recognize the
potential of another powerful advertising medium—television. In 1947
Lucky Strikes began sponsoring college football games, and in 1948 the
Lucky Strike “Barn Dance.” In 1948 Camel sponsored the “Camel News
Caravan.”

In the late 1920s, the Federal Trade Commission (FTC) began monitor-
ing the business practices of tobacco companies. In1929 the FTC com-
missioners summoned American Tobacco Company lawyers to its offices
and advised them to discontinue the company’s implicit claim that Lucky
Strike cigarettes were weight-reducing devices. In 1938 Congress passed
the Wheeler-Lea Act, which widened the commission’s powers giving the
FTC authority to regulate “unfair or deceptive acts or practices in com-
merce.””* The agency had the authority to subpoena documents, lay down
fair-practice guidelines, and seek civil penalties in the federal courts of
up to $10,000 per day per violation. Congress, however, denied the FTC
power to enjoin the suspect practice throughout the proceedings against
wrongdoers. A typical action took four years.

In August of 1942, for example, the FTC told tobacco manufacturers
to stop making false and misleading claims: Pall Mall cigarettes did not
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protect throats from irritation, Lucky Strike cigarettes were not toasted, as
that term was commonly understood by the public, nor did they contain
less nicotine than other brands. Camels did not aid digestion, and Kools
did not give extra protection against colds. In 1950 when the FTC inves-
tigated Old Gold cigarette’s claim that it contained less nicotine than the
other brands, it was discovered that the difference was only 0.4 percent,
a margin that was found to be physiologically without significance. The
FTC ordered the manufacturer to stop making its claim. In 1955 the FTC
barred from ads all phony testimonials and any medical approval of ciga-
rette smoking. Between 1950 and 1954, more than a dozen studies in-
formed the public that cigarette smoking was linked to lung cancer and
other serious diseases.

Although the FTC tried to halt the tobacco industry’s explicit health
and other kinds of claims, it never did so aggressively or on its own initia-
tive. It moved against a tobacco company when an aggrieved customer or
competitor brought cases to it. In 1957 U.S. Rep. John A. Blatnik (D-MN)
showed that the FTC had not done its job when it investigated deceptive
filter-tip cigarette advertising. Blatnik, chairman of the Legal and Monetary
Subcommittee of the Government Operations Committee, conducted hear-
ings to define the responsibility of the FTC regarding advertising claims
for cigarettes. The Blatnik subcommittee concluded the following: “The
Federal Trade Commission has failed in its statutory duty to ‘prevent de-
ceptive acts or practices’ in filter-cigarette advertising. The activities of the
Commission to prevent this deception were weak and tardy. As a result,
the connection between filter-tip cigarettes and “protection” has become
deeply embedded in the public mind.”

After trying to work out a standard testing procedure for tar and nicotine
content, the FTC decided that no reliable test existed. Weary of deciding
the legal merits of individual tobacco company claims, the FTC decided
to knock the tar and nicotine claims out of cigarette advertising alto-
gether. On December 17, 1959, it sent a letter to manufacturers advising
them that “all representations of low or reduced tar or nicotine, whether
by filtration or otherwise, will be construed as health claims ... Our pur-
pose is to eliminate from cigarette advertising representations which in
any way imply health benefit.”

It was not until the early 1960s, however, that major regulatory moves
against tobacco began in earnest. Shortly after the release of the U.S. sur-
geon general’s report for 1964, which declared cigarette smoking a major
hazard, the FTC proposed a strong health warning regarding the risk of
death from disease caused by tobacco use. Congress agreed that a warn-
ing was needed but in 1965 passed the Federal Cigarette Labeling and
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Advertising Act, a law with a weaker warning than the kind the FTC wanted.
As of January 1, 1966, cigarette packs had to carry a nine-word warning:
“Caution: Cigarette Smoking May Be Hazardous to Your Health.” The law
temporarily prohibited the FTC and states from requiring health warnings
in cigarette advertising. It also required that “not later than January 1971,
and annually thereafter,” the FTC report annually to Congress about the
effectiveness of the warning label and the practices of cigarette advertising
and promotions, with “recommendations for legislation that are deemed
appropriate.””’

The same year Congress acted to regulate the tobacco industry, it wrote
the Cigarette Advertising Code of 1965, which promised to stop pitching
ads to young people under the age of 21 in comic books, newspaper sec-
tions with comics, and college publications. The industry code also prom-
ised to use models who were at least 25 years old.

After the passage of the 1965 advertising and labeling act, the FTC
developed a machine system for measuring tar and nicotine yield of ciga-
rettes and provided, in its annual report to Congress, the yields of tar and
nicotine of the most popular brands. The system was modified in 1981 to
include carbon monoxide. Cigarette manufacturers were required to dis-
close tar and nicotine yields of their brands in advertisements.

In its first report to Congress, the FTC recommended extending the
health warning to cigarette advertising and strengthening the wording.
The subsequent Public Health Cigarette Smoking Act of 1969 strength-
ened the package warning label to read: “The Surgeon General Has
Determined That Cigarette Smoking Is Hazardous to Your Health.” Again,
the FTC was temporarily restricted from issuing regulations that would
require a health warning in cigarette advertising.

During the 1960s, tobacco companies gave financial support to profes-
sional sports teams. In 1963 R. J. Reynolds Tobacco Company sponsored
eight different baseball teams, and the American Tobacco Company spon-
sored six more. Philip Morris sponsored National Football League games
on CBS, Brown & Williamson Tobacco Corporation sponsored football
bowl games, and Lorillard was a sponsor of the 1964 Olympics. Angry that
the airwaves were saturated with an endless barrage of commercials tell-
ing children and teens that cigarette smoking was a glamorous and pleas-
ant habit with no health risks, the Federal Communications Commission
(FCC) recommended and Congress acted to ban all cigarette advertising
from television and radio effective January 2, 1971.

After the broadcast ban, tobacco companies poured hundreds of mil-
lions of advertising dollars into billboards that associated smoking with
success, athletics, social acceptance, youth, glamour, thinness, and healthy
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outdoor fun. Tobacco companies also poured money into the print media.
In 1970, before the TV/radio ban, tobacco companies spent $50 million on
magazine advertising; in 1979 the figure rose to more than $257 million.?

In 1968 Philip Morris introduced Virginia Slims, the first cigarette brand
created specifically for women, and launched the “You’ve come a long
way, baby” marketing campaign. The slogan appealed to many women
who were moving into more assertive, independent roles. Magazine ads
contrasted the old social order with the new by belittling dated restrictions
on women. After cigarette ads were banned from the broadcast media
effective January 2, 1971, tobacco companies shifted their advertising
to women’s magazines. Virginia Slims and other cigarette advertising
flooded women’s magazines, newspapers, and Sunday supplements. By
1979 cigarettes were the most advertised product in some women’s maga-
zines, with as many as 20 ads in a single issue. Virginia Slims prompted an
explosion of feminine cigarettes, with brand names like Eve, Capri, Misty,
and others. Tobacco companies manufactured cigarettes that were long
and thin; brand names like Superslims, Newport Stripes, and Misty 120’s
(120 pounds was considered by some to be an ideal weight for women)
associated cigarettes with slimness. In 2009 the Campaign for Tobacco-
Free Kids released a report, Deadly in Pink: Big Tobacco Steps Up lts
Targeting of Women and Girls. It stated: “During the 1970s, tobacco com-
panies responded to women’s growing concerns about the health risks of
smoking by targeting them with ads implying that ‘light’ and ‘low-tar’
cigarettes were safer, despite knowing this was not the case.”

Cigarette makers also poured money into new promotions. In 1971
Philip Morris launched a series of tennis matches called the Virginia
Slims Invitational. Also in 1971 RJR Nabisco’s Winston Cup auto racing
began. Philip Morris sponsored the Marlboro Grand Prix, Marlboro 500,
Marlboro Challenge, and Laguna Seca Marlboro Motorcycle Grand Prix.
Television cameras picked up cigarette logos on stock cars, stadium bill-
boards, and clothing carrying tobacco ads.!°

In late 1971 the FTC announced its plan to file complaints against ciga-
rette companies because they failed to warn consumers in their advertis-
ing that smoking was dangerous to their health. To head off government
regulation, the tobacco industry volunteered to disclose the results of FTC
testing in their ads. The consent order of 1972 between tobacco compa-
nies and the FTC required that all cigarette advertising in newspapers and
magazines and on billboards “clearly and conspicuously” display the same
health warning required by Congress for cigarette packages.!

In 1981 the FTC sent a staff report to Congress that concluded that
the warning appearing on cigarette packages and in advertisements had
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become overexposed, “worn out,” too abstract, and was no longer effec-
tive. The report recommended changing the shape of the warning and in-
creasing its size as well as replacing the existing single warning with a
rotational system of warnings.'?

The 1981 FTC staff report eventually helped pass the Comprehensive
Smoking Education Act of 1984 signed by President Ronald Regan. It re-
placed the previous health warning on cigarette packages and ads with
four rotating strongly worded health warnings that took effect October 12,
1985:

SURGEON GENERAL'S WARNING: Smoking Causes Lung Cancer,
Heart Disease, Emphysema, and May Complicate Pregnancy

SURGEON GENERAL'S WARNING: Quitting Smoking Now Greatly
Reduces Serious Risks to Your Health

SURGEON GENERAL'S WARNING: Smoking by Pregnant Women
May Result in Fetal Injury, Premature Birth, and Low Birth Weight

SURGEON GENERAL'S WARNING: Cigarette Smoke Contains Carbon
Monoxide

Two years later, in 1986, Congress passed the Comprehensive Smokeless
Tobacco Health Education Act. Tobacco-sponsored sporting events put
smokeless tobacco on television despite the broadcast ban, so one provision
called for banning radio and television advertising, effective August 27,
1986. Another provision mandated health warning labels on all smokeless
tobacco products and advertisements, except for outdoor billboards, effec-
tive February 27, 1987:

WARNING: This Product May Cause Mouth Cancer

WARNING: This Product May Cause Gum Disease and Result in
Tooth Loss

WARNING: This Product Is Not a Safe Alternative to Cigarette Smoking

In 1991 the FTC took action against the Pinkerton Tobacco Company,
makers of Red Man chewing tobacco. The FTC charged the tobacco com-
pany with violating the 1986 Smokeless Tobacco Act, which prohibited
television advertising of smokeless tobacco. Pinkerton, which sponsored
televised truck and tractor-pull events known as the Red Man Series,
agreed to stop the display of the Red Man brand name on banners, bill-
boards, clothing, and vehicles and only use the Red Man as part of the
event’s title if it did not resemble the Red Man logo.

Besides billboard advertising and sports events sponsorship, ciga-
rette makers poured millions into point-of-purchase ads and displays in
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drugstores, supermarkets, gas stations, and bowling alleys. Other promo-
tions included free cigarette samples or smokeless tobacco products and
gifts (T-shirts, coffee mugs, lighters, ash trays, key chains) and catalog
merchandise in exchange for coupons from cigarette packs. Cigarette ad-
vertising expenditures for catalog promotions quadrupled from $184 to
$756 million between 1991 and 1993."

In the early 1990s, one of the most controversial issues came before the
FTC. Surgeon General Antonia Novello, the American Medical Association,
and several health groups requested that the FTC take action against the
R. J. Reynolds cartoon character Old Joe Camel and order Reynolds to
stop using it in its cigarette advertising, promotion, and marketing. They
argued that Camel cigarette sales to children spiked after the introduction
of Joe Camel in 1988, increasing more dramatically than sales to adults.

In 1993 the FTC staff recommended that the agency seek an outright
ban on the Joe Camel advertising campaign. In 1994 after reviewing tens of
thousands of pages of Reynolds’ documents, the agency found no grounds
for action and voted not to pursue the complaint that the company’s adver-
tising was aimed at children. In 1996, however, the agency reopened its in-
vestigation of Reynolds’ advertising practices after receiving a bipartisan
petition from 67 members of the House of Representatives and one from
7 senators arguing that the Joe Camel campaign was in part responsible
for an alarming increase in smoking among teenagers.

On May 28, 1997, the FTC filed an unfair advertising complaint against
the R. J. Reynolds Tobacco Company alleging that its Joe Camel advertis-
ing campaign was illegally aimed at minors and tried to entice youngsters
to smoke Camels. This was the first time the FTC accused the tobacco
industry of aiming its products at minors. The Commission voted 3-2 in
favor of filing the complaint, largely on the strength of new evidence that
was not available in 1994 when the FTC decided not to act. The Food
and Drug Administration (FDA) supplied the FTC with many of the docu-
ments it acquired through its own investigation of tobacco companies. Not
all the commissioners were on board. Roscoe B. Starek III, one of the two
dissenting commissioners, wrote in the May 28 FTC press release that
“intuition and concern for children’s health are not the equivalent of—and
should not be substituted for—evidence sufficient to find reason to believe
that there is a likely causal connection between the Joe Camel advertising
campaign and smoking by children.”

In the complaint filed with an administrative judge within the FTC, the
agency said the campaign violated federal law that prohibited marketing of
cigarettes to children. The campaign, the complaint said, was so successful
that Camel’s market share among kids exceeded its share among adults.
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Before the Joe Camel campaign began in 1987, Camel’s share of the youth
smoking market was less than 3 percent. In two years, its share jumped
to almost 9 percent, and by 1993 the brand was used by 13.2 percent of
minors.'*

R. J. Reynolds Tobacco denounced the FTC complaint. In a written
statement, the tobacco company denied that it focused on underage smok-
ers and said that it had a First Amendment right to advertise its products
in an appealing way. On July 10, 1997, without any mention of the FTC,
Reynolds announced it would phase out the cartoon camel character in
domestic advertising and replace it with a stylized version of Camel ciga-
rettes’ original camel trademark that has appeared on Camel cigarette packs
since the brand’s introduction as the first nationally advertised cigarette in
1913. The company insisted dropping the cartoon camel was a marketing
decision. Joe Camel and his camel buddies disappeared from billboards,
print advertisements, display signs, and door store stickers, although they
continued to appear in advertising overseas.

A combination of factors in the 1990s affected the advertising and
marketing practices of tobacco companies. These included the impact of
advertising campaigns like R. J. Reynolds Tobacco Company’s Old Joe
Camel on children and teens, the increase in tobacco use by children and
teens, and the emergence of secret tobacco documents that showed how
the tobacco companies studied the smoking habits of teens and looked for
ways to attract young smokers. Furthermore, the 1994 series of nationally
landmark televised congressional hearings on tobacco industry practices
examined the possibility of providing the FDA with regulatory authority
over tobacco products, including a proposal to classify nicotine in tobacco
as a drug. David Kessler, FDA commissioner, proposed policies centering
on preventing children from becoming addicted to cigarettes because
80 percent of smokers begin regular use before the age of 18. Referring to
tobacco use by children as a “pediatric disease,” Kessler proposed regula-
tions to restrict smoking ads that appealed to minors, restrictions on bill-
boards near schools and playgrounds, restrictions on promotional items
aimed at children, and a ban on free samples and “kiddie packs” of small
numbers of cigarettes.

As soon as the FDA issued its rules on tobacco, the industry sued in a
North Carolina district court, arguing that only Congress had authority to
regulate tobacco. In 1997 Judge William L. Osteen, Sr., ruled that the FDA
could “impose access restrictions and labeling requirements but that the
agency did not have authority to limit advertising to youth.”'® The decision
was appealed by both sides to the U.S. Circuit Court of Appeals for the
Fourth Circuit, which struck down the FDA rules in June 1998.
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Several months later, 46 states and the tobacco industry settled tobac-
co-related lawsuits for $246 billion to recover tobacco-related health care
costs, joining 4 states—Mississippi, Texas, Florida, and Minnesota—that
had reached earlier, individual settlements. In the Master Settlement Act
(MSA) of 1998, the cigarette manufacturers agreed to new limits for the
advertising, marketing, and promotion of cigarettes. The MSA prohib-
ited tobacco advertising that targets people younger than 18; eliminated
cartoons in cigarette advertising and outdoor, billboard, and public tran-
sit advertising of cigarettes; and banned cigarette brand names on cloth-
ing. In the late 1990s, tobacco companies, adapting to restrictions, lined
up new ways to advertise and market their products from Internet sites
to new packaging to direct mail and publishing magazines like Marlboro
Unlimited. Annual tobacco marketing expenditures grew from $6.9 billion
in 1998 to $13.4 billion in 2005, the most recent year for which the FTC
has reported such data.'® The five major U.S. smokeless tobacco manu-
facturers spent $250.8 million of the expenditures on smokeless tobacco
advertising and promotion in 2005. The smokeless tobacco industry spent
$15.75 million on sports and sporting events in 2005."

According to the 2007 National Survey on Drug Use and Health, each
day in the United States, approximately 3,600 young people between the
ages of 12 and 17 years initiate cigarette smoking, and an estimated 1,100
young people become daily cigarette smokers.'® Nationally, an estimated
4 percent of all middle school students were current smokeless tobacco
users in 2006, with estimates slightly higher for males (5%) than for fe-
males (3%)."” An estimated 13 percent of males in high school were current
smokeless tobacco users in 2007.% Forty-eight percent of smokers aged
12 to 17 prefer Marlboro, followed by Newport (23%) and Camel (10%).
These are the brands most heavily advertised in the United States.?!

If current youth tobacco use trends continue, the Campaign for Tobacco-
Free Kids calculates that one-third of the youngsters will die prematurely
from tobacco-related diseases. Since nearly all first-time tobacco use oc-
curs before high school graduation, if youngsters are kept smoke free, they
will not risk their health as adults.?

According to the Campaign for Tobacco-Free Kids, tobacco companies
pursue activities designed to attract youths to begin and continue smok-
ing. These activities include the following: advertising in youth-oriented
publications; using imagery and messages that appeal to teenagers; mar-
keting in convenience stores and other places that teens frequent; pricing
products to attract youths; increasing marketing at point-of-sale locations
with promotions, self-service displays, and other materials; and sponsor-
ing sporting and entertainment events, many of which are televised or
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otherwise broadcast and draw large youth audiences.? A poll of teens and
adults conducted for Kick Butts Day 2008 revealed that teens were almost
twice as likely as adults to remember tobacco advertising in the last two
weeks, that they felt targeted by tobacco companies, and that it remained
easy for them to buy tobacco products.?

The issue of marketing tobacco in retail outlets is important because
point-of-purchase advertising attracts the attention of teens, three out of
four of whom visit convenience stores at least once a week. A study in the
May 2007 issue of Archives of Pediatrics and Adolescent Medicine found
that retail cigarette advertising and promotions increased the likelihood
that youth would start smoking and move from experimenting to regular
smoking.* Again, once teens start smoking and chewing, the greater their
risks of developing life-threatening diseases as adults.

Women have also been targeted in tobacco marketing, and tobacco
companies still produce brands specifically for women. In 2007 and 2008
the nation’s two largest tobacco companies—Philip Morris USA and
R. J. Reynolds—Ilaunched new marketing campaigns that depict cigarette
smoking as feminine and fashionable, rather than the harmful. In Deadly in
Pink: Big Tobacco Steps Up lIts Targeting of Women and Girls, a report by
the Campaign for Tobacco-Free Kids, the American Heart Association, the
American Lung Association, the Robert Wood Johnson Foundation, and
the American Cancer Society Cancer Action Network, the organizations
stated that in October of 2008 “Philip Morris USA announced a makeover
of its Virginia Slims brand into ‘purse packs,” small, rectangular cigarette
packs that contain ‘superslim’ cigarettes. Available in mauve and teal and
half the size of regular cigarette packs, the sleek ‘purse packs’ resemble
packages of cosmetics” and fit in small purses. Philip Morris manufac-
tured the cigarettes in “‘Superslims Lights’ and ‘Superslims Ultra Lights’
versions, continuing the tobacco industry’s history of associating smok-
ing with slimness and weight control and of appealing to women’s health
concerns with misleading claims such as ‘light’ and ‘low-tar.”” In January
2007 the same report noted that R. J. Reynolds manufactured Camel No. 9,
“packaged in shiny black boxes with hot pink and teal borders. The name
evokes famous Chanel perfumes, and magazine advertising featured flow-
ery imagery and vintage fashion. The ads carried slogans including ‘Light
and luscious’ and ‘Now available in stiletto,” the latter for a thin version
of the cigarette pitched to ‘the most fashion forward woman.”” Ads for
Camel No. 9 ran in Vogue, Glamour, Cosmopolitan, Marie Claire, InStyle,
and other magazines popular with women and teen girls. Promotional
giveaways included “flavored lip balm, cell phone jewelry, tiny purses and
wristbands, all in hot pink.”?
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The report further stated that the new marketing campaigns target-
ing women and girls can have a “devastating impact on women’s health.”
The latest U.S. cancer statistics, released in December 2008, showed that
lung cancer death rates are decreasing for men, the overall cancer death
rates are decreasing for both men and women, but lung cancer death rates
have not declined for women. Lung cancer is the leading cancer killer of
women, surpassing breast cancer in 1987. Smoking puts women and teen
girls at greater risk of getting a wide range of deadly diseases, includ-
ing heart attacks, strokes, emphysema, and numerous cancers. According
to the Campaign for Tobacco-Free Kids, smoking is the leading cause of
preventable death among women, killing more than 170,000 women in the
United States each year. In addition to the well-known risk of lung cancer,
women who smoke increase their risk of coronary heart disease, which is
“the overall leading cause of death among both women and men.” More
women than men now die from chronic obstructive pulmonary disease
(bronchitis and emphysema), which is caused primarily by smoking and
has become “the fourth leading cause of death in the U.S."?’

Besides marketing to women, tobacco companies have marketed ciga-
rettes to African Americans, Asian Americans, and Hispanic/Latino com-
munities. Marketing toward Hispanics and American Indians/Alaska
Natives has included advertising and promotion of cigarette brands with
names such as Rio, Dorado, and American Spirit, and the tobacco indus-
try has sponsored Tet festivals and activities related to Asian American
Heritage Month. Research in 1998 showed that three African American
publications, Ebony, Jet, and Essence, received proportionately higher rev-
enues from tobacco companies than mainstream publications did.?®

Besides cigarette smoking and chew, cigar use (which includes cigaril-
los, little cigars the size of cigarettes) began to rise in the United States
around 1992. Cigar and other magazines, shops, bars, clubs, and accesso-
ries increased the visibility of cigar consumption and normalized its use.

According to John Slade’s 1998 piece about the marketing and promo-
tion of cigars, most advertising for cigars appears in magazines. In some
advertisements, cigars are presented as “lavish, yet affordable luxuries,”
while others depict the history and tradition of cigar making. Dr. Slade
wrote: “Many ads create a personal link with the company owners, found-
ers, or the artisans and the farmers who create the product and its raw ma-
terial. Some ads show movie, TV stars, supermodels, famous athletes, and
other prominent people, who have been paid to pose, smoking cigars.””

Cigars have been aimed at the public through promotional activities.
The Slade study pointed out that “the cigar resurgence in the United States
has been closely associated with the lifestyle magazine Cigar Aficionado,
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published by Marvin R. Shanken” in the fall of 1992. The magazine’s
success led to Smoke, another tobacco lifestyle magazine, launched in
1996 by Lockwood, a tobacco trade publisher. Also available as an online
magazine, Smoke keeps in touch with cigar and pipe smokers through
Twitter, a social network. CigarLife—The Internet Cigar Magazine also
promote cigar culture to readers through its Web site. Smoking clubs,
bars, and trendy restaurants that provide areas for cigar-smoking patrons
sprang up in many metropolitan communities in the mid-1990s. Social
clubs organized around cigars began to appear on a number of college
campuses.*’

Cigars have been featured in upscale catalogs and on the World Wide
Web. The manufacturer-operated sites provide information and images
about specific brands and link customers with retailers who carry their
products. Discussion groups, news groups, and blogs revolve around ci-
gars. The cigar craze has fueled the manufacture of cigar accessories in-
cluding lighters, cutters, ashtrays, and humidors; books; videos; cigar label
lithographs and paintings; and clothing. Cigars are also common props in
fashion photography.

In the 1990s cigar smokers were mainly male, between the ages of 35
and 64, white, middle class, and well educated. Studies in 2006 showed
that new cigar users were teenagers and young adult males (18 to 24).
According to a 2006 CDC survey, the level of cigar use among teens was
higher than that of spit tobacco use. About 4 percent of teens in middle
school grades six through eight had smoked a cigar in the past month.
A 2007 CDC survey showed that more than 13 percent of high school
students became current cigar smokers in 2007, with estimates higher for
males (19%) than for females (8%). After cigarette smoking, cigar smok-
ing became the second most popular form of tobacco used by teens in the
United States overall. But in some states, more boys smoked cigars than
cigarettes. Much of the surge was due to little cigars.’!

Cigar use among college students is rapidly increasing. The 1999
College Alcohol Survey conducted by the Harvard School of Public Health
revealed that of the among 14,000 randomly selected students, 37 percent
smoked cigars. The College Alcohol Survey was the first to consider both
cigarette and noncigarette tobacco use by college students. Nancy Rigotti,
the lead author of the College Alcohol Survey and an associate professor
at the Harvard Medical School, said college students were risking a life-
time of nicotine addiction. According to Dr. Rigotti, “Young people who
are smoking cigars may not think that they are at risk of getting hooked,
but they are. Repeated exposure to any tobacco product puts students at
increased danger of becoming addicted to nicotine.”*
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Part of the resurgence of cigars in the 1990s was due to the widespread
but mistaken belief that cigars were less dangerous or addicting than ciga-
rettes. At the time, cigars were not required to carry labels with health
warnings on advertising, except in California and Massachusetts. That
changed in late June 2000 when a consent decree was signed by seven of
the largest makers of premium cigars and cigarillos. The consent degree
required warnings to appear on displays, and they had to be placed on vari-
ous types of advertising, such as magazines, point-of-purchase displays,
T-shirts, hats, humidors, and catalogs.

Under the agreement, which took effect in February of 2001, virtually
every cigar package, advertisement, promotion, and piece of merchan-
dise was required to clearly display one of the following warnings on a
rotating basis:

SURGEON GENERAL WARNING: Cigar Smoking Can Cause Cancers
of the Mouth and Throat, Even if You Do Not Inhale

SURGEON GENERAL WARNING: Cigar Smoking Can Cause Lung
Cancer and Heart Disease

SURGEON GENERAL WARNING: Tobacco Use Increases the Risk of
Infertility, Stillbirth and Low Birth Weight

SURGEON GENERAL WARNING: Cigars Are Not a Safe Alternative
to Cigarettes

SURGEON GENERAL WARNING: Tobacco Smoke Increases the Risk
of Lung Cancer and Heart Disease, Even in Nonsmokers

The landmark agreement followed the release of a report in 1998 by
the National Cancer Institute detailing the health risks of cigar smok-
ing. The report analyzed years of medical and survey data, arguing that
people who smoke just cigars have a significantly higher risk of smoking-
related death than those who never smoked. Cigars, while not deeply
inhaled like cigarettes, can cause cancer of the lung, oral cavity, larynx,
and esophagus.

The impact of tobacco advertising on health was addressed by Judge
Gladys Kessler of the Federal District Court. On August 17, 2006, Judge
Kessler found the companies violated civil racketeering laws and de-
frauded the American people by lying for decades about the health risks
of smoking. In her 1,683-page final opinion, Judge Kessler detailed the to-
bacco companies’ unlawful activity and the consequences for our nation’s
health over more than 50 years, saying that the defendants marketed and
sold their lethal products with zeal, with deception, with a single-minded
focus on their financial success, and without regard for the human tragedy
or social costs that success exacted.*
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CHAPTER 6

Tobacco Excise Taxation
and Health Policy

Historically, the United States and other governments have taxed to-
bacco to generate revenues. Over the past few decades, however, taxing
tobacco products has been used as a strategy to prevent initiation of using
tobacco by teens, reduce cigarette consumption, increase the number of
smokers who quit, and improve public health.

In the United States, tobacco is taxed by federal, state, and local gov-
ernments. In a 1993 report by the Institute of Medicine, a chapter de-
voted to taxation of tobacco in the United States explained that “tobacco
products are taxed in two ways: the unit tax, which is based on a constant
nominal rate per unit (that is, per pack of cigarettes), and the ad valorem
tax, which is based on a constant fraction of either wholesale or retail
price.” At the time, federal taxes on cigarettes, small cigars, and smoke-
less tobacco products were unit taxes; federal taxes on large cigars were
ad valorem taxes.'

In 2009 cigarettes and other tobacco products continue to be taxed by
federal, state, and local governments, including excise taxes, which are
levied per unit (per pack of 20 cigarettes). A May 2009 MMWR Weekly
explained that “federal and state excise tax rates are set by legislation, are
contained in federal and state statutes, and typically are collected before
the point of sale (i.e., from manufacturers, wholesalers, or distributors), as
denoted by a tax stamp.”? In 2008 the Tax Foundation reported that 12 states
(Alabama, Arizona, Connecticut, Delaware, lowa, Kentucky, Montana,
New Jersey, North Dakota, Utah, Vermont, and Wisconsin) chose to tax
smokeless tobacco products with the unit tax, which taxes them based on
weight, rather than as a percent of their wholesale price.’
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ToBACCO TAXATION AT THE FEDERAL LEVEL

To the federal government, tobacco has been a financial asset. It was
one of the first consumer goods to be taxed in North America. The fed-
eral government began to tax tobacco products in 1794, when Alexander
Hamilton’s proposed to Congress a bill with the first federal excise tax
on refined sugar, tobacco, and snuff, much to the dismay of snuff manu-
facturers. The proposal engendered one of the first tax debates in the U.S.
Congress over taxing manufactured tobacco and snuff, not leaf tobacco.
Congress took the position that since snuff was a fad for the vain, it should
be taxed, while ordinary people who smoked a pipe or chewed should not
be burdened. During the debate on this bill, James Madison delivered the
opinion opposing a tax on tobacco:

As to the subject before the House, it was proper to choose taxes the least
unequal. Tobacco excise was a burden the most unequal. It fell upon the poor,
upon sailors, day laborers, and other people of these classes, while the rich
will often escape it. Much has been said about the taxing of luxury. The plea-
sures of life consisted in a series of innocent gratifications, and he felt no sat-
isfaction in the prospect of their being squeezed. Sumptuary laws had never,
he believed, answered any good purpose.*

In 1794 Congress compromised with a tax on snuff and did not tax
chew and pipe tobacco. In 1796 the tax was repealed.

Following the War of 1812, a war-cost tax was imposed on all manufac-
tured tobacco, but that, too, was repealed after only 10 months. Tobacco
was taxed during the Civil War. The federal government needed revenue.
On July 1, 1862, a tax was imposed on cigars for the first time. In 1864 it
levied the first federal tax on cigarettes as well as other tobacco products
as a means of raising revenue for the Union war effort. In its first year of
enforcement the tax netted only $15,000. Taxes were increased and then,
when producers and consumers opposed the taxes, they were repealed. Even
the Confederacy wanted to levy a tax-in-kind on tobacco crops but was pre-
cluded from doing so by the inspection system, which required the inspector
to deliver the full amount of tobacco specified in the warehouse receipt.

Taxes were raised again in 1865, 1866, and 1875. A temporary reduc-
tion followed, until the end of the 19th century when the Spanish-American
War necessitated a steep increase on cigarettes as a way of financing the
war. Taxes jumped from 50¢ to $1 per thousand cigarettes in 1897 and to
$1.50 in 1898.

During the first half of the 20th century, federal taxes were increased to
help finance U.S. military involvement in various wars. Another increase took
place on November 1, 1951, during the Korean War. The tax was increased
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from 7¢ to 8¢ per pack and remained at that level for the next 30 years. In
1983 the federal tax on cigarettes doubled to 16¢ per pack. Taxes were raised
to deal with the increasing federal budget deficit. In 1991 the federal taxes
on cigarettes were increased to 20¢ per pack; in 1993 these taxes rose to 24¢;
in 2000 to 34¢; and in 2002 to 39¢, mandated by the Balanced Budget Act
of 1997. Table 6.1 shows increases in the federal tax rate from 1976 to 2002

Table 6.1 National cigarette tax trends.

Federal Federal Consumption Percent

tax rate per revenues (millions of change in
Year pack (cents) (millions)’ packs) consumption
1976 8.0 $2,434.8 30,955.9 NA
1977 8.0 $2,279.2 29,812.8 -3.7
1978 8.0 $2,374.1 30,477.3 2.2
1979 8.0 $2,356.1 30,755.9 0.9
1980 8.0 $2,604.4 30,288.3 -1.5
1981 8.0 $2,488.2 31,666.4 4.6
1982 8.0 $2,496.1 31,611.8 -0.2
1983 8.0/16.0? $3,424.4 29,991.1 =5.1
1984 16.0 $4,749.2 29,837.0 -0.5
1985 16.0 $4,442.5 29,770.9 0.2
1986 16.0 $4,430.8 29,051.2 24
1987 16.0 $4,752.3 28,965.5 -0.3
1988 16.0 $4,466.5 27,790.8 —4.1
1989 16.0 $4,237.8 26,487.5 —4.7
1990 16.0 $4,069.8 25,436.5 —4.0
1991 16.0/20.0? $4,754.6 25,376.5 0.2
1992 20.0 $5,043.0 25,215.7 —0.6
1993 20.0/24.0? $5,528.0 24,730.1 -1.9
1994 24.0 $5,599.5 23,350.0 -5.6
1995 24.0 $5,716.8 23,818.0 2.0
1996 24.0 $5,679.1 23,660.0 0.7
1997 24.0 $5,743.4 23,929.2 1.1
1998 24.0 $5,559.2 23,163.4 3.2
1999 24.0 $5,193.1 21,637.9 —6.6
2000 24.0/34.02 $6,230.3 21,325.0 -14
2001 34.0 $7,071.8 21,250.0 -0.4
2002 39.0 NA NA NA
Annual average change
1976-2001 4.4% —1.5%

'Based on year ending June 30.
2Rate changed during year.

Source: Orzechowski and Walker, The Tax Burden on Tobacco: Historical Compilation, vol. 39
(Arlington, Va.: Authors, 2004).
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as well as federal revenues, consumption rates, and the percent change in
consumption.

On February 4, 2009, President Barack Obama signed into law the
Children’s Health Insurance Program Reauthorization Act of 2009 ( Public
Law 111-3), which increased the federal excise tax by 62¢, the single larg-
est federal tobacco tax hike in history. It took effect April 1, 2009, raising
the federal excise tax on a cigarette pack to $1.01. There were also in-
creases to the federal excise tax on other tobacco products.

TOBACCO TAXATION AT STATE AND LOCAL LEVELS

To state governments, tobacco is a financial asset. All 50 states have
enacted tax laws affecting cigarettes. lowa led the way when, in 1921, it
became the first state to impose an excise tax on cigarettes, followed in
1923 by Georgia, South Carolina, South Dakota, and Utah. By the end of
the 1920s, 6 additional states had enacted cigarette excise tax laws. In the
1940s more than half the states levied taxes on cigarettes. In 1969 North
Carolina became the last state to impose an excise tax on cigarettes.

Like the federal government, state taxes on cigarettes have represented
attempts to raise revenues rather than lower smoking rates. In 1985, how-
ever, Minnesota enacted the first state legislation to use cigarette taxes as
a means of discouraging tobacco use. It earmarked a portion of the state
cigarette excise tax to support antismoking programs. Other states like
California (1988), Massachusetts (1992), and Arizona (1995) have also
used increases in cigarette taxes to fund antismoking campaigns and dis-
courage people from smoking. Table 6.2 shows the wide range in state taxes
on cigarette packs from $0.07 in South Carolina and $0.17 in Missouri to
$2.75 in New York and $2.575 in New Jersey.

In addition to state taxes, some cities and counties have levied taxes on
cigarettes as well as noncigarette tobacco products Nationwide, more than
500 local governments in 8 states levy cigarette taxes, mainly in Alabama,
Missouri, and Virginia.> In Chicago, smokers pay a 68¢ city tax and a $2
Cook County tax as well as state and federal taxes. New York City has
imposed a $1.50 cigarette tax.

According to the Institute of Medicine report Growing Up Tobacco
Free, “Differences in cigarette tax rates among states and localities can
create problems in the enforcement of tax laws. There are a variety of tax
evasion strategies, including casual smuggling (people buying cigarettes
in neighboring states with lower taxes),” buying cigarettes “through tax-
free outlets such as military stores and American Indian reservations, com-
mercial smuggling for resale, and illegal diversion of cigarettes within the
distribution system by forging tax stamps and underreporting.”®



Table 6.2 Cigarette federal and state taxes per pack, 2009.

State State tax Federal tax Combined
Alabama $0.425 $1.0066 $1.43
Alaska $2.000 $1.0066 $3.01
Arizona $2.000 $1.0066 $3.01
Arkansas $1.150 $1.0066 $2.16
California $0.870 $1.0066 $1.88
Colorado $0.840 $1.0066 $1.85
Connecticut $2.000 $1.0066 $3.01
Delaware $1.150 $1.0066 $2.16
District of Columbia $2.000 $1.0066 $3.01
Florida $0.339 $1.0066 $1.35
Georgia $0.370 $1.0066 $1.38
Hawaii $2.000 $1.0066 $3.01
Idaho $0.570 $1.0066 $1.58
Illinois $0.980 $1.0066 $1.99
Indiana $0.995 $1.0066 $2.00
Towa $1.360 $1.0066 $2.37
Kansas $0.790 $1.0066 $1.80
Kentucky $0.600 $1.0066 $1.61
Louisiana $0.360 $1.0066 $1.37
Maine $2.000 $1.0066 $3.01
Maryland $2.000 $1.0066 $3.01
Massachusetts $2.510 $1.0066 $3.52
Michigan $2.000 $1.0066 $3.01
Minnesota $1.504 $1.0066 $2.51
Mississippi $0.180 $1.0066 $1.19
Missouri $0.170 $1.0066 $1.18
Montana $1.700 $1.0066 $2.71
Nebraska $0.640 $1.0066 $1.65
Nevada $0.800 $1.0066 $1.81
New Hampshire $1.330 $1.0066 $2.34
New Jersey $2.575 $1.0066 $3.58
New Mexico $0.910 $1.0066 $1.92
New York $2.750 $1.0066 $3.76
North Carolina $0.350 $1.0066 $1.36
North Dakota $0.440 $1.0066 $1.45
Ohio $1.250 $1.0066 $2.26
Oklahoma $1.030 $1.0066 $2.04
Oregon $1.180 $1.0066 $2.19
Pennsylvania $1.350 $1.0066 $2.36
Puerto Rico $1.230 $1.0066 $2.24
Rhode Island $2.460 $1.0066 $3.47
(Continued)
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Table 6.2 Continued

State State tax Federal tax Combined
South Carolina $0.070 $1.0066 $1.08
South Dakota $1.530 $1.0066 $2.54
Tennessee $0.620 $1.0066 $1.63
Texas $1.410 $1.0066 $2.42
Utah $0.695 $1.0066 $1.70
Vermont $1.990 $1.0066 $3.00
Virginia $0.300 $1.0066 $1.31
Washington $2.025 $1.0066 $3.03
West Virginia $0.550 $1.0066 $1.56
Wisconsin $1.770 $1.0066 $2.78
Wyoming $0.600 $1.0066 $1.61

FEDERAL EXCISE TAXES ON ToBACCO PRODUCTS AND
IMPACT ON LOW-INCOME AND YOUTH POPULATIONS

Today, the public health community, physicians, and tobacco-free ad-
vocates consider pricing policy on tobacco products one of the most im-
portant health policy strategies, especially in regard to two populations:
lower-income people and young people. The policy has been a subject of
intense debate since the early 1970s.

In March 1973 Sen. Frank Moss (D-UT) made a statement about federal
excise taxes, fixed at 8¢ a pack for the preceding 22 years. While gener-
ally supportive of an increase in taxes on cigarettes, his statement showed
his concern that the impact of a federal excise tax on the poor would be
“somewhat regressive.” In simple terms, a regressive tax imposes a greater
burden (relative to resources) on the poor than on the wealthy:

Any increase in cigarette taxes, regardless of form, will be somewhat regres-
sive. Although the middle class and the wealthy spend more on tobacco than
the poor, this expenditure is a smaller proportion of their income. However,
a tar and nicotine tax should be less regressive than a customary flat rate
tax: the poor consumer can escape the tax entirely by switching to low tar
brands, and if the tax does force him to switch, the net result of health cost
savings might even prove quite progressive.’

The first surgeon general’s report in 1964 determined that smoking was
more prevalent among lower- or working-class people, but less preva-
lent among the unemployed poor. National surveys over the years have
continued to show a consistent pattern of higher smoking rates among
lower-socioeconomic populations. However, in 2007, the Morbidity and
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Mortality Weekly Report, published by the Centers for Disease Control
and Prevention, reported that smoking among adults whose incomes were
below the poverty line was 28.8 percent compared to 2 to 3 percent for
people whose incomes were at or above the poverty line. Frank Lester,
spokesperson for Reynolds American, said that the federal increase would
“fall on those who can least afford it.” He said one in four smokers live at
or below the poverty line.®

Since the poor smoke proportionately more than other population
groups, they are more greatly affected by health issues related to tobacco
use. It is also known that cancers caused by smoking are higher in lower-
income populations and that the related medical costs disproportionately
impact poorer people.’

In 1993 the Institute of Medicine, chartered in 1970 by the National
Academy of Sciences to engage in scientific and engineering research for
the general welfare, enlisted experts to look at a range of public health
policy issues. A committee was put together to undertake an 18-month
study on preventing nicotine dependence among children and youth. The
committee’s 1994 report, Growing Up Tobacco Free, found that “the re-
gressiveness of tobacco taxes is a valid concern. On the other hand, the
burden of illness and death caused by tobacco is borne to a greater extent
by the poor. For the poor as a class the hardship imposed by steep increases
in tobacco prices produced by higher tobacco taxes is arguably outweighed
by the reduction in suffering and premature death resulting from lower
consumption of tobacco. Moreover, revenues generated through higher
tobacco taxes could be earmarked for health care for the indigent thus off-
setting the regressivity of tobacco taxes.” The Institute of Medicine report
also found that “evidence ... lead[s] the Committee to the conclusion that
pricing policy is perhaps the single most important element of an overall
comprehensive strategy to reduce tobacco use, and particularly to reduce
use among children and youth.”'

In October 2007 the Campaign for Tobacco-Free Kids argued that
“those who stop smoking in response to cigarette tax increases greatly im-
prove their own health, which significantly reduces health costs. Smokers
die younger than nonsmokers, but because of their higher rates of ill-
ness and disability they still have substantially higher annual and lifetime
health care costs.”!! According to the Campaign for Tobacco-Free Kids,
the health of low-income people who smoke and their families is actu-
ally improved by increases in taxes, which, in turn reduces their health
care costs. Because poor or low-income people are especially sensitive to
price increases, they are also more likely not to start smoking due to the
higher costs of tobacco products, or they may quit or reduce their tobacco
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consumption at a higher rate than other population groups. In addition, the
amount of secondhand smoke impacting family members and friends is
reduced, thus positively impacting their health.'?

As a result of quitting or cutting back on smoking, low-income people
have additional income available to spend. According to Eric Lindblom’s
report on misleading and inaccurate cigarette company arguments against
state cigarette tax increases, published by the campaign for Tobacco-Free
Kids, “Smokers who quit or cut back because of a tax increase not only
stop paying any cigarette taxes but also stop spending any of the other
amounts they previously paid for cigarettes. Calculating the monetary sav-
ings for a pack-a-day smoker (or a two packs-a-day smoker who cuts back
to one pack) is quite revealing with average savings ranging from $1,000
to $2,500 per year, depending on the state.”'* It can be argued that the
financial benefit in terms of increased availability of money to poor indi-
viduals who quit smoking and to their families is significant.'*

According to Eric Lindblom’s piece “Federal Tax Increases Will Benefit
Lower-Income Households,” published by the Campaign for Tobacco-Free
Kids, lower-income youth are especially sensitive to cost of tobacco prod-
ucts, and higher prices might deter teens from starting more so than those
in higher income populations: “Cigarette tax increases offer one of the best
ways to help low income families that suffer from direct and secondhand
smoking to escape from the smoking-caused health risks, disease, and re-
lated cost, and lower income smokers and families will be much more
likely to have those harms and costs eliminated or reduced by a cigarette
tax increase than families with higher incomes.”"

According to the Campaign for Tobacco-Free Kids, in poll after poll,
lower-income Americans (along with all other Americans) strongly sup-
port higher tobacco product taxes. A 2007 nationwide survey found that
voters with yearly incomes less than $30,000 supported a 75¢ increase in
the federal cigarette tax nearly two-to-one.'*

Differences of opinion exist on what the ultimate impact will be on low
income or poor people after excise taxes on cigarettes and other tobacco
products were increased after April 1, 2009. Studies have shown that raising
taxes on cigarettes reduces consumption among both adults and youth."”
Price increases impact prevalence of smoking as well. Studies have also
shown that adolescents are more likely than adults to be impacted by the
price of cigarettes in terms of reducing use, quitting or not even starting.'®

The tobacco industry has promulgated the concept that excise taxes on
tobacco are regressive. In 1985 the Tobacco Institute produced for state
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lobbyists a document entitled “Excise Taxes: The Fairness Issue.” The doc-
ument stated that “from an economic perspective, excise taxes are unfair:
they place the heaviest burden on families at the lowest end of the income
scale. The cigarette excise is the most regressive of all selective consump-
tion taxes currently levied by state and federal governments. Its burden on
consumers increases drastically as income decreases. Excise taxes are also
inequitable with respect to business and public policy ... They single out
particular industries to bear the brunt of raising general revenues ... [and]
impose a moral judgment on consumers of selected goods.”"

The industry played a key role in forming and funding the Consumer
Tax Alliance in 1989. This advocacy group used the media to target middle-
class and labor audiences to build opposition to excise taxes.?” The Na-
tional Center for Policy Analysis also questioned the fairness of hiking
taxes that have been known to disproportionately burden poor families.?!

CHILDREN, TEENS, AND TOBACCO TAXATION

According to a study conducted by Pacific Institute for Research and
Evaluation and the Roswell Park Cancer Institute, the greatest benefit from a
$1 increase in the cigarette excise tax would be to youth smokers who are,
as a group, the most sensitive to price fluctuations.” Tax increases also pro-
vide additional revenues, which can be used to help fund tobacco control
programs, prevention/cessation programs, additional health care, and other
beneficial programs for low-income communities.? In 2007 the Democratic
leadership of Congress proposed a massive expansion of the State Children’s
Health Insurance Program (SCHIP), established by the federal government
10 years ago to provide health insurance to children in families at or below
200 percent of the federal poverty line. The SCHIP expansion would ex-
tend federal health insurance coverage to children in families making as
much as $82,600 per year, which ultimately would have made 71 percent of
America’s children eligible for federal health insurance assistance, a form
of welfare. Congressional leadership proposed funding this dramatic expan-
sion with an increase in the tobacco tax. The House and Senate approved the
Children’s Health Insurance Program Reauthorization Act of 2007, HR 976,
but it was vetoed by President George W. Bush on October 3, 2007.

The Heritage Foundation, a conservative organization, weighed in on
the issue of expanding the SCHIP through a major increase in taxes on
cigarettes. It said that the increased taxes would fall heavily on poor peo-
ple, low-income families, and the young: “Around half of smokers are
in families in the income class that SCHIP and Medicaid are trying to
help. Furthermore, smokers are more likely to be poor or low income than
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wealthy. With an expanded tobacco tax, SCHIP expansion to higher in-
come levels would largely be funded by lower income persons, those who
can least afford it ... placing the burden of expanding this program on the
shoulders of any small subset of the population is unfair. Neither low in-
come families nor young adults should be held responsible for funding an
unnecessary expansion of SCHIP"*

The Heritage Foundation also expressed concern that an increase in
taxes would result in a dwindling number of smokers, a reduction in pur-
chases of cigarettes, less income from excise taxes, and less funding for
SCHIP.» The Campaign for Tobacco-Free Kids countered this argument
by stating that “the higher tax rate per pack brings in more new revenue
than is lost from the drop in the number of packs sold.”*

On February 4, 2009, President Barack Obama signed the Children’s
Health Insurance Reauthorization Act of 2009 (Public Law 111-3), ex-
panding the program to an additional four million children and pregnant
women, including for the first time legal immigrants without a waiting pe-
riod. The law, which took effect April 1, 2009, increased the federal excise
tax from 39¢ a pack to $1.01, which will help pay for the health insurance
expansion.

In addition to the federal tax, law makers in more than a dozen states
have considered raising their cigarette taxes to fund a number of health
programs across the states. For instance, Arkansas passed a 56¢ increase to
pay for a statewide trauma system and expanded health programs.

Public health experts, physicians, and others have long felt that rais-
ing prices on cigarettes and other tobacco products, especially through
increasing federal excise taxes, would reduce use of these products, espe-
cially among teenagers. They believe that the more expensive one makes
cigarettes, the fewer will be purchased and consumed. In 2007 the Institute
on Medicine said:

It is well established that an increase in price decreases cigarette use and
that raising tobacco excise taxes is one of the most effective policies for
reducing use, especially among adolescents in the United States. The rise in
youth smoking in the early 1900s has been attributed to declines in cigarette
prices. Furthermore increases in excise taxes were determined to be effec-
tive in preventing tobacco use among adolescents and young adults, accord-
ing to the June 2006 NIH state-of-the-science panel on tobacco use.?’

The day President Obama signed the Children’s Health Insurance
Reauthorization Act, which raised the federal excise tax on tobacco, the
Campaign for Tobacco-Free Kids listed a number of benefits for public



TOBACCO EXCISE TAXATION/HEALTH POLICY 97

health and related health care costs savings, including an increase in the
total number of kids who will not became smokers, the number of adult
smokers who will quit, the number of smokers saved from smoking-related
deaths, health care savings from fewer smoking-affected pregnancies and
births, and fewer smoking-caused heart attacks and strokes.?®

Opponents of taxes as a means, via increasing costs of cigarettes and
other tobacco products, to combat smoking among children and youth
have taken a different approach. Robert A. Levey of the Cato Institute
explained his opposition in March of 2009: “Ask yourself why 44 mil-
lion adult consumers of a perfectly legal product should have to fork up
because retailers and 1 million kids break laws against sales to minors that
are on the books in all 50 states. The way to keep cigarettes from kids is
to enforce those laws-demand proof of age, prosecute offending retailers
and prohibit vending machine sales where youngsters are the primary cus-
tomers. If instead we depend on price hikes to dissuade teenagers, we can
count on illegal dealings dominated by criminal gangs hooking underage
smokers on adulterated products without the constraints on quality that a
competitive market normally affords.””

TAX EVASION AND SMUGGLING

The issue of tax evasion and smuggling has become more prominent as
more and more states—and the federal government—increase taxes on to-
bacco products as a means both of reducing use of such products and rais-
ing much needed revenue for tobacco control and other programs. Those
opposed to tax increases on tobacco products lay out a range of concerns
centered on the belief that higher prices will motivate smokers to avoid
paying the increased costs by purchasing cigarettes through tax-free out-
lets, on the black market, through the Internet, in other countries such as
Canada, or on American Indian reservations.

Smuggling of tobacco products ultimately impacts health. The public
health community and economists have determined that the price of prod-
ucts is a big deterrent to preventing teens from starting to smoke as well
as motivating others, especially low-income individuals and the impover-
ished, to reduce or stop all together. Smugglers who sell tobacco products
without federal, state, and local excise taxes charge consumers less for their
products than if consumers bought them from a retailer or other “legal”
source. Because state and local excise taxes are used in part for tobacco
control and health programs, less funds are available due to smuggling.

Cigarette smuggling exists in the United States and around the world.
On the international level, it is estimated that “one-third of all cigarette
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exports in the world disappear into the lucrative black market for tobacco
products.”*® With smoking on the rise, especially in Asia and Eastern
Europe, the impact of smuggling on health becomes severe. The level of
smuggling varies widely from state to state with those states/municipalities
having the highest state-local cigarette tax rates facing the biggest problem,
most notably Chicago and New York City. The vast majority of states with
lower actual or proposed cigarette tax rates and less-established smuggling
infrastructures or tax-evasion patterns do not have a large problem. A 2008
Campaign for Tobacco-Free Kids study showed that in Chicago and New
York City, smuggling accounted for a small percentage of cigarette sales
and that each city has gained substantial new revenues from its cigarette
tax increases.’! In the aggregate, researchers state that cigarette smuggling
among individuals has been a relatively small problem, not exacerbated by
excise tax increases.

In one of their arguments against cigarette tax increases (especially by
states), cigarette companies and their allies have argued that they will not
provide “substantial amounts of new state revenues because of enormous
surges in cigarette smuggling and smoker tax evasion.”*? But in its June 27,
2008, report, the Campaign for Tobacco-Free Kids countered that every
single state with increased cigarette tax rates has seen substantial increases
in state revenues. Many of the states allocate at least a portion of the rev-
enues to tobacco control and other health programs. The Campaign for
Tobacco-Free Kids argued that research studies and surveys have shown
that “smuggling and tax evasion not only fails to eliminate revenue gains
from cigarette tax increases but is also a much smaller problem than the
cigarette companies and their allies claim (especially when compared to
the additional new revenues, public health benefits, and smoking-caused
cost reductions from state cigarette tax increases).”*

The Campaign for Tobacco-Free Kids has argued that “there are sim-
ple, low-cost, steps a state can take to minimize revenue reductions from
cigarette smuggling or smoker tax evasion.”** To combat smuggling, states
can implement a high-tech stamp that cannot be counterfeited and en-
ables enforcement officials to readily identify smuggled cigarettes. After
California introduced a high-tech stamp, it saw its cigarette tax revenues
go up in the following 20 months, without a rate increase. In June 2007
the California tax collection agency announced that annual cigarette tax
evasion had dropped by 37 percent because of increased enforcement and
the new high-tech tax stamps, gaining the state $120 million in additional
tax revenue.®

In August 2008 the Campaign for Tobacco-Free Kids published
“Measures to Make Smuggling & Tobacco Tax Avoidance More Difficult,”
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listing 14 ways to sharply reduce both organized cigarette smuggling,
which accounts for the majority of untaxed sales, and smoker tax avoid-
ance. Their recommended measures were as follows:

—

. Improve state tobacco tax stamps.

2. Require state tax-exempt stamps on all cigarettes and other tobacco
products sold in state that are not subject to the state’s tobacco
taxes.

3. Forbid the sale, purchase or possession in the state of any tobacco
products that are not marked with state tobacco stamps or other
state tax payment indicia establishing that all applicable state to-
bacco taxes have already been paid—other than small personal—
use amounts and those held by or transported between licensed
cigarette manufacturers, distributors/wholesalers, retailers, or other
licensed tobacco product businesses.

Require better record keeping by distributor/wholesalers.

Require better record keeping by retailers.

Block retail sales clearly not for personal use.

Educate smokers about existing state laws restricting smuggling

and tax avoidance.

8. Publicize toll-free hot lines to encourage reports of smuggling or
tax avoidance activities.
9. Protect “whistleblowers.”

10. Work with neighboring states.

11. Put pressure on states with extremely low cigarette tax rates to raise

them.

12. Enter into treaties with in-state Indian tribes to eliminate tobacco

product price disparities.

13. Support federal antismuggling legislation

14. Coordinate enforcement with efforts to stop illegal sales to youth.*

NSk

Authors of a 2007 study, “Interstate Cigarette Smuggling,” published by
the Mackinac Center for Public Policy, concluded that states should think
twice before raising excise taxes on cigarettes. They argued that increas-
ing cigarette taxes in recent years has furthered the growth of two types of
cigarette smuggling: casual, in which smokers save money by buying their
cigarettes in low-tax states or countries, and commercial, in which large-
scale operations buy cigarettes in bulk in a low-tax area and sell them tax-
free in high-tax areas. The authors estimated that from 1990 to 2006, the
states with the “top five average smuggling import rates as a percentage of
their total estimated in-state cigarette consumption, including both legally
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and illegally purchased cigarettes” were California, New York, Arizona,
Washington, and Michigan. In 2006, the authors found that Rhode Island,
New Mexico, and the state of Washington had the highest estimated ciga-
rette smuggling import rates; all three raised their cigarette taxes “sig-
nificantly” since 2003. They reported that commercial import rates were
highest in New Jersey, Massachusetts, and Rhode Island; casual smug-
gling import rates were highest in New York, Washington, and Michigan.
The authors also reviewed cigarette smuggling in Michigan, New Jersey,
and California and suggested that “cigarette smugglers can realize large
profits, tens of thousands of dollars for a single vanload of cigarettes, and
hundreds of thousands of dollars for a single truckload. These sums repre-
sent a loss in estimated tax revenues to a state’s treasury.”’

The authors suggested that state policy makers reassess the value of
cigarette taxes as a revenue and public health tool: “States with high cig-
arette taxes ... may want to consider reducing these taxes to reduce the
smuggling incentive and the attendant ancillary crime. States with lower
cigarette tax rates should be cautious about increasing the taxes, especially
with an apparent growth in international smuggling.”*®

Business and public policy researcher Richard McGowan has suggested
that some states have purposely not raised taxes in order to attract smokers
from neighboring states with higher rates: “Rather than raising their own
cigarette excise taxes to raise additional revenue, many states are main-
taining or even lowering their cigarette excise tax rate to attract smokers
from neighboring states that have substantially increased their cigarette
excise tax.”*

Federal agencies are involved with efforts to combat illicit sales of
tobacco products. The U.S. Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF) is the federal agency charged with dealing with smug-
gling, Internet sales, and any other illicit activity designed to avoid pay-
ment of excise taxes on tobacco products. The ATF made 35 arrests for
tobacco trafficking in 2003 and 162 such arrests in 2005, according to
Philip Awe, chief of the alcohol and tobacco enforcement branch. Awe also
said ATF has refined “its national strategy for fighting cigarette trafficking
and has substantially expanded its investigations, opening up some 700
new cases in the past five years.”*

Section 723 of the Children’s Health Insurance Program Reauthorization
Act of 2009 dealt with smuggling. The act required that by one year after
its enactment the secretary of the treasury conduct a study concerning
the magnitude of tobacco smuggling in the United States and submit to
Congress recommendations for the most effective steps to reduce tobacco
smuggling. The study must also review the loss of federal tax receipts
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due to illicit tobacco trade in the United States and the role of imported
tobacco products in the illicit tobacco trade in the United States.

AMERICAN INDIAN TRIBAL RETAILERS
AND ToBAccO PRODUCT TAXATION

Cigarette prices include a federal excise tax and a state excise tax.
Although American Indian retailers include the federal excise tax on all
sales, their prices usually do not include the state excise tax. Unless the
American Indian retailer and/or the tribal government agree to keep prices
close to those offered off-reservation, American Indian retailers hold a
competitive advantage over businesses located near tribal lands; without
state excise taxes added on, tribal tobacco product prices are lower than
those of nontribal retailers.

Cigarette sales on tribal lands to tribal members are exempt from state
excise taxes. But non-Indian buyers are supposed to pay state taxes on
their tobacco product purchases. When they buy in shops in Indian coun-
try, they seldom pay them unless American Indian retailers keep records
of purchasers or collect the state taxes due. Federal courts have found that
cigarette sales to non-Indians are not exempt from state taxation unless a
specific exemption is granted. The courts also have ruled that tribes are
obligated to help collect the state taxes due on sales to non-Indians. New
York State has a long history of unsuccessful attempts to collect taxes on
cigarettes sold by retail stores on sovereign American Indian reservations
to non-Indian consumers. American Indians have successfully argued in
the past that their reservations are sovereign nations, and they have the
legal right to not apply state, and even federal, excise taxes on tobacco
products sold on their reservations.

According to J. C. Seneca, a Seneca Nation tribal councilor, “you can-
not force the nation to be the state’s tax collectors.”*! States and tribes have
employed varied arrangements for cigarette and tobacco tax collection.
In the 1980s and early 1990s, tribes all across the country entered into
various forms of tax compacts that dealt with tobacco and many other tax
issues. Generally the result of tobacco tax compacts was that the state and
tribe shared tobacco tax revenues. Most of these compacts required tribes
to put some form of state tax stamp on cigarette packs that they sold.

In Washington State, the governor was authorized to enter into ciga-
rette-only sales tax contracts that provided for tribal cigarette taxes and
stamps in lieu of the state tax. The state made at least 12 such agreements
with American Indian tribes since negotiations began in 2001. In 2004,
the Yakama Nation and the state of Washington signed a cigarette taxation
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agreement under which the Yakama imposed a tax on purchases by non-
Indians equal to the combined state cigarette and sales tax. In exchange the
state did not impose its tax on cigarettes purchased by non-Indians from
reservation smokeshops. Revenue from the tax supported the Yakama
Nation’s government services. In 2008, Washington State terminated the
cigarette tax agreement with the Yakama Nation, citing complaints that
cigarettes had been sold to non-Indians without proper tax stamps. As a
result, the state considered any cigarettes sold on the Yakama Reservation
to non-Indians illegal without proper state tax stamps. According to the
state Revenue Department, it wrote a letter to Tribal Council Chairman
Ralph Sampson that the department “will advise the tribe in advance what
state officials decide to do about enforcing state tax laws in absence of a
compact.”*

Under written agreements, tribes and the state of Oregon have agreed to
sell only stamped cigarettes. Taxes have been precollected by distributors,
and the state annually refunds tribes a dollar amount based on membership
per capita plus consumption. The precollection of taxes by distributors has
ensured that non-Indians’ obligation to pay the taxes is covered, and the
tribal members’ rights to exemptions have been protected.®

Tribes and the state of Minnesota have written agreements under which
they have agreed to purchase cigarettes from licensed distributors, who
collect the applicable taxes. The state has refunded a portion of the tax col-
lections on a per capita basis annually. Montana Indian reservations have
quotas of tax-free cigarettes, and taxes are precollected on all cigarettes
that enter tribal lands. Cigarette wholesalers apply for refunds or credits on
tribal sales. Florida, Nevada, and New Mexico exempt sales on tribal lands
from state tax obligations.*

INTERNET SALES OF TOBACCO PRODUCTS

Sales of tobacco products over the Internet have increased. In the 1990s,
there were a handful of Web sites that sold tobacco products. According to
a report about Internet tobacco sales by substance-abuse policy research-
ers, in January 2000 there were 88 Internet cigarette vendors; in 2005 there
were more than 500; and in January 2006 there were 772 Internet ciga-
rette vendors located within and outside the United States.** According
to the same study, “much of the growth in Internet cigarette vendors has
occurred among international vendors that market primarily to custom-
ers in the United States.” By 2005 most of the vendors were located in
Switzerland, Spain, the United Kingdom, and Indonesia. Among domestic
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vendors, “63 percent were Native American affiliated,” and “more than
three-quarters of the Native American Internet cigarette sites were run by
Seneca Indians located on two reservations near Buffalo, New York.”*

The Internet makes it especially easy for children and teens to buy to-
bacco products, even though they are younger than 18 years of age when
the products can be legally purchased. The Internet also makes it relatively
easy for adults and youngsters to pay lower prices for tobacco products by
avoiding payment of excise taxes, an attraction for smokers of any age.
The Internet study reported that “smokers living in states and cities with
high cigarette excise taxes are more likely to purchase cigarettes online than
smokers in low tax jurisdictions.” The study also pointed out that “the avail-
ability of lower-cost, tax-free cigarettes online undermines the public health
benefit of raising cigarette taxes to curb smoking rates.” Tax evasion from
Internet cigarette sales also deprives state government and public health pro-
grams of revenues that fund tobacco prevention and control programs.*’

The 1949 Jenkins Act, a federal law, requires tobacco vendors who ship
cigarettes out of state to register with the tax authorities in every state in
which they have customers and to file monthly reports with each state tax
collector listing “the name and address of the person to whom the ship-
ment was made, the brand, and the quantity thereof**® The Jenkins Act
requires all Internet sellers, including Native American vendors, to provide
each state with monthly reports listing state residents who have purchased
cigarettes from Internet sellers. This enables states to go after in-state con-
sumers to collect state taxes owed on the sales. Besides the fact that federal
officials rarely enforce the act, three-quarters of all Internet tobacco sellers
explicitly have said that they will not report cigarette sales to tax collection
officials, which violates the Jenkins Act, according to the U.S. General
Accounting Office. Internet sales totaled 14 percent of the U.S. market
in 2005, and states lost $1.4 billion in uncollected taxes through Internet
sales, according to a study by Forrester Research Inc., a private research
firm.*

Some states have slightly increased the Internet sellers’ compliance rate
by contacting them and demanding the reports. A few states have initiated
lawsuits against some Internet sellers to force them to comply. But given
the fact there are hundreds of Internet sellers and vendors who do not com-
ply with the law, state efforts have not been that successful. According to
the Campaign for Tobacco-Free Kids, “even when Internet vendors com-
ply with the Jenkins Act and provide the states with the customer informa-
tion, going after each individual customer to collect taxes is an inevitably
time consuming and ineffective process.”’
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The Campaign for Tobacco-Free Kids has identified a few ways to com-
bat the problem of Internet sales of tobacco products and to establish more
effective tax collection strategies. These include implementing “new state
laws banning or restricting Internet tobacco product sales,” supporting
“new federal laws to minimize Internet-based tax evasion,” and “subject-
ing Internet and other mail order sellers of tobacco products to the same
anti-smuggling measures and other state laws that apply to regular in-state
retailers of tobacco products.”!



CHAPTER 7

Filtered (“Low-Tar/Nicotine”)
Cigarettes, Advertising,
and Health Risks

During the 1930s and 1940s, people smoked unfiltered cigarettes. It was a
time when there was a growing perception that cigarettes might be harm-
ful, but there was no proof. It was a time when the public was mainly
concerned about symptoms like smoker’s cough and throat irritation. It
was also a time when some cigarette companies spent a lot of money on
“negative” health-related advertising themes, based on coughs and throats,
what the business press called “fear advertising.”!

In the early 1950s, health concerns were vastly increased by news from
numerous scientific studies informing the public that cigarette smoking was
linked to lung cancer and other serious diseases. The May 1950 Journal
of the American Medical Association reported how medical researchers
found cigarette smoking to be an important factor in bronchiogenic cancer.
The December 1952 issue of Readers Digest, a magazine with arguably
the largest circulation in the nation, republished Roy Norr’s “Cancer by the
Carton,” an article from the Norr Newsletter about Smoking and Health.
In 1953, researchers at New York’s Memorial Center for Cancer and Allied
Diseases announced that they had produced cancer in mice by injecting
them with tar condensed from cigarette smoke. Consumer Reports pub-
lished a report on the tar and nicotine content of cigarette smoke and other
health hazards of smoking. By the mid-1950s, clinicians and researchers
had collectively reached an important conclusion about the connection be-
tween smoking cigarettes and lung cancer, based on clinical observations,
dozens of studies, and laboratory experiments with animals.
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“NEGATIVE” HEALTH-RELATED CIGARETTE
ADVERTISING IN THE 1940s

Julep: “Smoke all you want without unpleasant symptoms of over-
smoking! A smoking miracle? Yes, it’s the triple miracle of mint.
(1) Your mouth doesn’t get smoke-weary! (2) Your throat doesn’t
get that harsh, hacking feeling! (3) Your breath avoids tobacco-taint!
Get Juleps today.”

Pall Mall: “Now, at last—thanks to modern design—a truly fine
cigarette provides in fact what other cigarettes claim in theory—a
smoother, less irritating smoke—Pall Mall.”

Philip Morris: “Smoke of the Four Other Leading Popular Brands
Averaged More Than Three Times as Irritating—and Their Irritation
Lasted More Than Five Times as Long—as the Strikingly Contrasted
PHILIP MORRIS!”

Raleigh: “Now! Medical Science Offers Proof Positive! No other
leading cigarette is safer to smoke. No other gives you less nicotine,
less throat irritants than the NEW smoother, better tasting Raleigh.”

Cigarette sales slumped. Tobacco companies were naturally concerned
about numerous scientific studies suggesting that smoking could have seri-
ous health consequences. Faced with declining profits, tobacco companies
needed to rework the messages they had used to sell cigarettes in the 1930s
and 1940s. They began to develop cigarettes they internally referred to
as “health reassurance” brands in an effort to keep smokers in the market.?

To make cigarettes safer, tobacco companies began to produce filter-
tipped cigarettes to decrease the amount of tar, nicotine, and other par-
ticles inhaled while smoking. Filter tips were nothing new. They had been
around since the 1800s, when cork mouthpieces served as filters. In 1936
Viceroy cigarettes first appeared in the markets of United States contain-
ing a cardboard tube filled with cotton tufts and folded wads of paper. In
1952 the first filter-tipped cigarette that was highly promoted was Kent
Cigarettes, launched by P. Lorillard Company and named for its president,
Herbert A. Kent. The company promoted Kent as the brand for “the 1 out
of every 3 smokers who is unusually sensitive to tobacco tars and nico-
tine.” A massive print and television advertising campaign hailed Kents
as the “Greatest Health Protection in Cigarette History.” A clear response
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to the health risks, Kent ads boasted a new “micronite” filter tip that re-
moved more nicotine and tars than any other cigarette. Smokers found
Kents hard to smoke and tasteless, so the filters were loosened up to let
more flavor through. This made them easier to smoke, but nicotine and
tar levels went up. In 1957, without publicity, Kent abandoned its original
micronite filter.?

After Kent filter tips appeared on the market, other cigarette makers
developed competing filters. Filter brands multiplied, and the compet-
ing brands all claimed the best combination of good taste with low tar
and nicotine. L & M appeared in 1953 with a “Pure White Miracle Tip
of Alpha-Cellulose.” Winston appeared in 1954 and became the leading
filter brand by 1956. Marlboro filters were introduced in 1954 and so, too,
was Herbert Tareyton with a “new Selective Filter” containing charcoal. In
1954, Viceroy changed its hollow tube to a cellulose acetate filter, the ma-
terial that quickly became the normal filter throughout the industry. Salem,
the first filter-tipped menthol cigarette, was introduced in 1956. Newport,
another filter-tipped menthol brand, appeared in 1957. That year, filter
tips accounted for almost 50 percent of all cigarette sales. Most smok-
ers switched to filter tips because they believed the filters would provide
health protection.

Filter-tip brands were supposed to reduce the amount of tar and nicotine
in smoke that gets sucked directly into the lungs. Tobacco companies at-
tempted to assure smokers that cigarettes with filters provided a level of
security. They outdid one another in making these claims for their filter-tip
brands. In expensive advertising campaigns, each company tried to dif-
ferentiate its brand from competing ones. Expenditures in selected media
jumped from more than $55 million in 1952 to an estimated $150 million
in 1959. In 1950 filter-tipped cigarettes accounted for 0.6 percent of ciga-
rette sales. By 1956 filter tips zoomed to almost 50 percent of sales. By
1975 filters accounted for 87 percent of cigarette sales.* Filtered cigarettes
held 99 percent of the market in both 2004 and 2005.

Eventually, these advertising campaigns led the Federal Trade Com-
mission (FTC) to prevent the tobacco industry from making false and
misleading claims. In fall of 1954, the FTC circulated a draft set of
“Cigarette Advertising Guides,” which prohibited all references to “either
the presence or absence of any physical effect of smoking.”® The new rules
prohibited all references to “throat, larynx, lungs, nose or other parts of
the body,” or to “digestion, energy, nerves or doctors.” By 1955 phony
testimonials and any medical approval of cigarette smoking were barred
from advertisements. The guides also prohibited all tar and nicotine claims
“when it has not been established by competent scientific proof ... that the
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FILTERED CIGARETTE ADS IN THE 1950s

Hit Parade Cigarettes, 1958: “Now Hit Parade has America’s best fil-
ter! Over 400,000 Filter Traps! Up to 43% Higher Filtration!”

Kent, 1954: “And remember, KENT and only KENT has the Micronite
Filter, made of a pure, dust-free, completely harmless material that is
not only so effective, but so safe that it actually is used to help filter
the air in operating rooms of leading hospitals.”

L&M, 1954: “To All Smokers of Filter Tips ... This Is It! ‘Just What
The Doctor Ordered.” Effective Filtration, From a Strictly Non-
Mineral Filter Material-Alpha Cellulose. Exclusive to L&M Filters,
and entirely pure and harmless to health.”

Marlboro, 1958: “Mild-burning Marlboro combines a prized recipe
(created in Richmond, Virginia) of the world’s great tobaccos with a
cellulose acetate filter of consistent dependability.”

Parliament, 1954: “Parliament’s extra-absorbent built-in- filter mouth-
piece and superb tobacco mean filtered smoking at its best. More
pleasure comes through—more tars are filtered out.”

Salem, 1957: “The freshest taste in cigarette flows through Salem’s
pure white filter ... rich tobacco taste with a surprise softness and
menthol-fresh comfort.”

Tareyton, 1955: “Yes, here’s the best in filtered smoking—all the full,
rich taste of Tareyton’s famous quality tobacco and real filtration, too!
That’s because Tareyton’s new Selective Filter is the only filter with
the world-famous purifying agent, Activated Charcoal.”

Viceroy, 1955: “What do Viceroys do for you that no other filter tip
can do? Only Viceroy Gives You 20,000 Filter Traps in every Viceroy
tip to Filter-Filter-Filter Your Smoke While the Rich, Rich Flavor
Comes Through.”

Winston, 1954: “Winston is the new, easy-drawing filter cigarette real
smokers can enjoy! Winston brings you real flavor—full, rich, tobacco
flavor. Along with finer flavor, you get Winston’s finer filter.”

claim is true, and if true, that such difference or differences are signifi-
cant.” At the same time, the guides explicitly permitted the advertising of
taste and pleasure.

The FTC made clear its intention to attack advertising that violated the
guides. Within months, cigarette advertising changed to conform with
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FTC guidelines. Advertisements disappeared that referred to the fears of
smoking or even improved cigarettes, replaced with ads featuring good
taste, flavor, and pleasure.’

In March 1957 Consumers Union tested 33 brands of cigarettes for the
nicotine and tar content in their smoke. After test results showed very little
difference in the nicotine and tar content of filtered and unfiltered smoke,
the FTC and cigarette companies made a voluntary agreement barring
from all ads any mention of filters and tar and nicotine levels. Earl W.
Kintner, then FTC chairman, stated that in “the absence of a satisfactory
uniform testing method and proof of advantage to the smoker, there will be
no more tar and nicotine claims in advertising.” On December 17, 1959, the
FTC sent a letter to manufacturers: “We wish to advise that all representa-
tions of low or reduced tar or nicotine, whether by filtration or otherwise,
will be construed as health claims ... Our purpose is to eliminate from cig-
arette advertising representations which in any way imply health benefit.”
Kintner called the end of tar and nicotine claims “a landmark example of
industry-government cooperation in solving a pressing problem.”®

Following the publication of the first surgeon general’s report on smok-
ing and health in 1964 and the passage of the Federal Cigarette Labeling
and Advertising Act of 1965, “the FTC developed a machine for measur-
ing tar and nicotine yield of cigarettes and provided, in the annual report
to Congress, the yields of tar and nicotine of the most popular brands. The
system was not designed to predict actual tar and nicotine intake among
humans, only to provide a relative measure between brands.” In 1981 the
system was modified to include carbon monoxide.

To prevent government regulation, cigarette makers agreed, under a
1971 consent agreement with the FTC, to disclose in cigarette ads and
labels tar and nicotine measurements provided through the FTC measuring
system. The industry took over the job of testing in 1987, under the FTC’s
oversight. It used a smoking machine that smoked cigarettes down to near
the butt and then filtered out the tar and nicotine for measurement.

The FTC method of estimating tar and nicotine levels was based on the
amount of smoke obtained by cigarette-smoking machines. The machines
tested filtered cigarettes that had a band of microscopic air vents. These
vents diluted cigarette smoke with air when light cigarettes were puffed
on by smoking machines, causing the machines to measure artificially low
tar and nicotine levels. Researchers have found that many smokers, who
switched to lower-tar, mild, light, or ultralight brands for a smoke less
harmful to their health than regular or full-flavor cigarettes, compensated
by taking more frequent puffs, inhaling smoke more deeply, holding smoke
in their lungs longer, covering cigarette ventilation holes with their fingers
or lips, or smoking more cigarettes.
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Many smokers never knew that their cigarette filters had vent holes. In
a report about light cigarettes, the National Cancer Institute explained that
“the filter vents are uncovered when cigarettes are smoked on smoking
machines. However, filter vents are placed just millimeters from where
smokers put their lips or fingers when smoking. As a result, many smok-
ers block the vent—which actually turns the light cigarette into a regular
cigarette.”!° In addition, “some cigarette makers increased the length of
the paper wrap covering the outside of the cigarette filter, which decreases
the number of puffs that occur during the machine test. Although tobacco
under the wrap is still available to the smoker, this tobacco is not burned
during the machine test. The result is that the machine measures less tar
and nicotine levels than is available to the smoker.”!"!

For decades tobacco companies have marketed and promoted their low-
tar/low-nicotine cigarettes using descriptors like light, ultralight, mild, and
medium and claims of low tar and nicotine to suggest that these products
were safer than regular cigarettes. The industry made health-benefit claims
regarding filtered cigarettes when it either lacked evidence to substanti-
ate the claims or knew that they were false. Millions of pages of internal
documents of major tobacco companies, made available through litigation
brought by the National Association of Attorneys General that resulted
in the Master Settlement Act of 1998, reveal that the companies never
had adequate support for their claims of reduced health risk from filtered
cigarettes. Rather the documents confirm their awareness by the late 1960s
and early 1970s that filtered cigarettes were unlikely to provide any health
benefit to smokers compared to regular cigarettes. The tobacco company
documents show that it was known that smokers of filtered cigarettes with
reduced yields of nicotine modified their behavior in order to obtain an
amount of nicotine sufficient to satisfy their need. Concurrently, smokers
of light cigarettes boosted their intake of tar, thus negating what tobacco
companies have long promoted as a “primary health-related benefit of
light cigarettes: lower tar intake.”!?

Besides the tobacco industry’s false health claims about filtration, there
are other health issues involving the filter itself. In 2002 researchers sys-
tematically reviewed 61 documents of Philip Morris, which disclosed
the fall-out of carbon particles and cellulose acetate fibers from filters
manufactured by Philip Morris and its competitors. In 1985 Philip Morris
defined fall-out to mean “loose fibers (or particles) that are drawn out of
the filter while puffing a cigarette.” The researchers concluded that their
analysis of Philip Morris documents “showed that filter fibres and carbon
particles were discharged from the filters of all types of cigarettes tested.”
The researchers also identified other companies that tested for defective
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filters and pointed out that “simple, expedient, and inexpensive technolo-
gies for decontaminating cigarette filters of loose cellulose acetate fibres
and particles from the cut surface of the filter have been developed.” The
investigators stated that the results of tobacco industry investigations sub-
stantiating defective filters were concealed from smokers and the health
community. Finally, they established that “the tobacco industry has been
negligent in not performing toxicological examinations and other studies
to assess the human health risks associated with regularly ingesting and
inhaling non-degradable, toxin coated cellulose acetate fragments and car-
bon microparticles and possibly other components that are released from
conventional cigarette filters during normal smoking.”!?

Today the public health and scientific communities recognize what to-
bacco companies have long known internally: there is no meaningful re-
duction in disease risk in smoking filtered low-tar/low-nicotine cigarettes
as opposed to regular cigarettes.'

In a 2001 National Cancer Institute monograph covering the years dur-
ing which the “decreased risk” cigarettes were developed and marketed by
tobacco companies, the authors showed that “the tobacco companies set
out to develop cigarette designs that markedly lowered the tar and nicotine
yield results as measured by the Federal Trade Commission (FTC) testing
method. Yet, these cigarettes can be manipulated by the smoker to increase

DEFECTIVE FILTERS

In 2002 a group of cancer immunologists and an epidemiologist re-
ported on their review of tobacco company writings that documented
the existence of defective filters:

“Nearly all filters consist of a rod of numerous plastic-like cel-

lulose acetate fibers. During high speed cigarette manufactur-
ing procedures, fragments of cellulose acetate that form the
mouthpiece of a filter rod become separated from the filter at
the end face. The cut surface of the filter of nearly all ciga-
rettes has these fragments. In smoking a cigarette in the usual
manner, some of these fragments are released during puffing.
In addition to the cellulose acetate fragments, carbon particles
are released also from some cigarette brands that have a char-
coal filter. Cigarettes with filters that release cellulose acetate
or carbon particles during normal smoking conditions are
defective.”'s
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the intake of tar and nicotine. The use of these ‘decreased risk’ cigarettes
has not significantly decreased the disease risk.” According to the report,
“the use of these cigarettes may be partly responsible for the increase in
lung cancer for long term smokers who have switched to the low-tar/low-
nicotine brands.” Switching to these cigarettes may have provided smok-
ers with “a false sense of reduced risk, when the actual amount of tar and
nicotine consumed may be the same as, or more than, the previously used
higher yield brand.”'¢

Medical researcher Peter G. Shields, M.D., found that when people
smoke low-tar/low-nicotine cigarettes, they modify their behavior or com-
pensate by inhaling more deeply; taking larger, more rapid, or more fre-
quent puffs; or smoking a few extra cigarettes each day to get enough
nicotine to satisfy their craving. These adaptive behaviors may cause lung
cancers farther down inside the lung.!”

The American Cancer Society and Massachusetts Institute of Technology
conducted a study of the smoking habits of nearly one million adults, aged
30 and older, for six years. The researchers found that “people who smoked
low tar cigarettes had the same lung cancer risk as those who smoked regu-
lar cigarettes.”'®

In a National Cancer Institute Fact Sheet, researchers pointed out that
“although smoke from light cigarettes may feel smoother and lighter on the
throat and chest, light cigarettes are not healthier than regular cigarettes.”
Researchers also found “that the strategies used by the tobacco industry
to advertise and promote light cigarettes are intended to reassure smok-
ers, to discourage them from quitting, and to lead consumers to perceive
filtered and light cigarettes as safer alternatives to regular cigarettes.” They
concluded that “there is no evidence that switching to light or ultra-light
cigarettes actually helps smokers quit.”"®

The disclosure of tobacco industry deception about the harmful nature
of smoking light cigarettes has led to litigation around the country. The
tobacco industry faces numerous class-action lawsuits from smokers and
ex-smokers who seek billions of dollars in damages and claim they were
fooled by the marketing, advertising, and distribution of light and low-tar
cigarettes.

An important step in the legal arena took place on December 15, 2008,
when the U.S. Supreme Court ruled that tobacco companies can be sued
by smokers who claim they were deceived about the health risks of smok-
ing light cigarettes. In 2005 longtime smokers of Marlboro Lights ciga-
rettes, Stephanie Good, Lori Spellman, and Allain Thibodeau, who live
in Maine, filed a class action against Altria Group Inc. and Philip Morris
USA Inc., claiming that Altria and Philip Morris deliberately deceived
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them about the true and harmful nature of light cigarettes, therefore violat-
ing the Maine Unfair Trade Practices Act and enriching themselves un-
justly. The three plaintiffs sought to represent all buyers of Marlboro Light
or Cambridge Light cigarettes, for a period up through November 2002.

The lawsuit asserted that the three individuals had smoked light ciga-
rettes for at least 15 years and claimed that Philip Morris, the manufac-
turer, had used unfair and deceptive practices in making, promoting, and
marketing Cambridge Light and Marlboro Light cigarettes with statements
that they were light because they were lower in tar and nicotine. The law-
suit contended that the company knew all along that the cigarettes would
not deliver less tar or nicotine when actually used by smokers. According
to the lawsuit, the low yields of the test method were offset by the actual
smoking habits of the users: they compensated by taking deeper puffs,
holding the smoke in their lungs longer, or smoking more cigarettes. The
lawsuit did not seek compensatory damages, but rather a return of the
money smokers had paid for light cigarettes, along with a claim for puni-
tive damages and recovery of their attorneys’ fees.

Philip Morris tried to get the case dismissed, arguing that state law claims
had been displaced by the Federal Cigarette Labeling and Advertising
Act of 1965, which required a package warning label “Caution: Cigarette
Smoking May Be Hazardous to Your Health.” The act required the FTC
to report to Congress annually on the effectiveness of cigarette labeling,
advertising, and promotion.

Philip Morris made two claims of preemption of state law claims: the
tobacco company said the state law was expressly pushed aside by the 1965
federal law and an implied preemption by the FTC’s four-decades-long ef-
fort to implement a uniform policy on disclosing the health risks of smok-
ing. The U.S. District Court of Maine dismissed the lawsuit, ruling that
federal law preempted the plaintiffs’ causes of action and granted summary
judgment in favor of Philip Morris. The First U.S. Circuit Court of Appeals
in Boston reinstated it, ruling that the lawsuit was based on claims of false
statements about the two brands’ tar and nicotine content. It said that the suit
was not based on health-hazard claims that are regulated by federal law, but
rather on the duty not to deceive consumers, a duty imposed by state law.
That ruling disposed of the federal law preemption claim. The circuit court
also said the FTC’s actions did not amount to a formal regulation of the use
of tar and nicotine yields, rejecting the implied FTC preemption claim.

The merits of the dispute did not reach the Supreme Court, since the
lower court had granted summary judgment in favor of the cigarette manu-
facturer on the ground that the plaintiffs’ state law claims were preempted
by the federal labeling act. The First Circuit reversed that judgment, and
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in light of a conflicting decision from the Fifth Circuit, the Supreme Court
granted certiorari (a written order from a higher court requesting records
of a case tried in a lower court).?

In October 2007, Philip Morris, joined by its parent company, Altria
Group, filed its appeal in the Supreme Court. “The lower courts,” the peti-
tion said, “have reached conflicting decisions on whether claims like these
are preempted by federal law. ... A definitive answer to this question will
significantly impact the outcome of dozens of pending lawsuits in which
the plaintiffs are alleging billions of dollars in potential liability.” Philip
Morris argued that the disagreement among the federal appeals courts
would “obliterate the [federal] Labeling Act’s objective of establishing na-
tional uniformity in the regulation of cigarette advertising and promotion.”
Philip Morris also argued that because the case presented both levels of the
preemption question (preemption by federal law and implied preemption
by FTC actions since 1996), the case was the “ideal vehicle” for resolving
the conflicting views.”!

The smokers, responding to the appeal, stressed the claim that their law-
suit was based only on the state law duty not to deceive, not on any law con-
tradicting federal marketing regulation, and the assertion that the Supreme
Court has never held that the federal cigarette labeling law has any implied
preemptive effect. Their response noted that they were not seeking dam-
ages for any health-related injuries, but only “economic damages.”*

On January 18, 2008, the Supreme Court granted review of the case,
which suggested a clash between the Federal Cigarette Labeling and
Marketing Act of 1965 and FTC actions on one side, and Maine’s Unfair
Trade Practices Act on the other. The justices heard arguments on whether
cigarette makers defrauded smokers with claims about light and low-
tar cigarettes. The federal government opted to get involved in the case in
mid-June, filing a brief supporting the Maine smokers only on the meaning
and impact of what the FTC had done, in the beginning and since—that
is, the question of whether state law claims are preempted by implication.
Three weeks after that brief was filed, the solicitor general’s office notified
the Supreme Court that the FTC had proposed to rescind its 1966 guidance
that had provided legal cover for the industry’s light cigarette claims for
more than four decades. The FTC said it had been concerned “for some
time” that the machine testing method might be producing “misleading”
information “to consumers who rely on the yields as indicators of the
amount of tar, nicotine, and carbon monoxide they actually will get from
smoking a particular cigarette. In fact, the current yields tend to be rela-
tively poor indicators of tar, nicotine, and carbon monoxide exposure, and
do not provide a good basis for comparison among cigarettes.”?
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The appeal drew the pro-business and manufacturing groups on Philip
Morris’ side, and the antismoking community and consumers’ advocates
on the other, with the state of Maine defending its own law’s validity.

On October 6, 2008, the first day of the 2008 term, the Supreme Court
heard arguments on whether the tobacco industry can be held liable for
allegedly perpetrating a massive fraud on the smoking public. In the
December 15 ruling, Justice Stevens delivered the opinion of the Court
in which justices Kennedy, Souter, Ginsburg, and Breyer joined. They re-
jected Philip Morris’ claim that federal law prevented the case from going
forward. The lawsuit was remanded to the trial court below.**

The Altria Group Inc. v. Good ruling had immediate impact on other
pending litigation. In 2003 Minnesotans Michael S. Dahl and David Scott
Huber sued the cigarette manufacturer R. J. Reynolds Tobacco Company
“on behalf of all people in the state who smoked their ‘light’ brands over
the years.” The men did not claim that their health suffered as a result of
their tobacco use, “but rather that they were deceived by the company’s
advertising and marketing about the nature and effect of smoking ‘light’
cigarettes.”?® The decision from the U.S. Supreme Court in Altria Group
Inc. v. Good in late 2008 allowed the men and many other plaintiffs to move
forward again in their lawsuits.

On June 22, 2009, President Barack Obama signed the Family Smoking
Prevention and Tobacco Control Act of 2009, historic legislation granting
authority over tobacco products to the U.S. Food and Drug Administration
(FDA). The law provided that as of June 22, 2010, tobacco manufactur-
ers could no longer use the terms “light,” “low,” and “mild,” which have
been present on about half the packages of cigarettes sold in the United
States. The words suggest to some consumers that some cigarettes were
safer than others. In a 2009 survey conducted by David Hammond and
four other Canadian health researchers, their results showed that “adults
and youth were significantly more like to rate [cigarette] packs with the
terms ‘smooth’, ‘silver’, and ‘gold’ as lower tar, lower health risk’. ... For
example, more than half of adults and youth reported that brands labelled
[sic] as ‘smooth’ were less harmful compared with the ‘regular’ variety.”*

The law, which does not stop companies from making light cigarettes,
bars cigarette manufacturers from using “light” and similar words in mar-
keting. Anticipating the new rules, Philip Morris renamed Marlboro Lights,
the nation’s best-selling brand, Marlboro Gold, and changed Marlboro
Ultra Lights to Marlboro Silver, “according to a flier the company sent to
distributors.”?’ R. J. Reynolds changed Salem Ultra Lights to Silver Box.
The tobacco companies also use colors on their packages to market differ-
ent product lines to customers. David M. Sylvia, a spokesmen for Altria,
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the parent company of Philip Morris, said, “colors are used to identify and
differentiate different brand packs. We do not use colors to communicate
whether one product is less harmful or more harmful than another.”?

Critics disagree. Matthew L. Myers, president of Campaign for Tobacco-
Free Kids, said cigarette companies had responded to bans of terms like
“light” and “low tar” in at least 78 countries by color-coding their packag-
ing to convey the same ideas.”” He said that “if the FDA concludes that
either the new wording or color coding is misleading consumers, then the
FDA has authority to take corrective action.” Hammond’s cigarette pack-
aging survey showed that “plain packs significantly reduced false beliefs
about health risk.”°



CHAPTER 8

The Food and Drug
Administration, Tobacco
Regulation, and Health

Whether tobacco should be regulated as a drug has been controversial
long before the creation of the Food and Drug Administration (FDA), a
consumer protection group. Its origins date back to 1820, when the U.S.
Pharmacopoeia was founded. Physicians and scientists wanted to standard-
ize drugs and prevent adulterated drugs from entering the United States
from abroad. At first only 217 drugs that met the criteria of “most fully
established and best understood” were admitted. In 1906 Congress passed
the Pure Food and Drugs Act, which established the Bureau of Chemistry,
a predecessor to the FDA. The 1906 act defined drugs as “all medicines or
preparations recognized in the United States Pharmacopoeia or National
Formulary,” which is an official listing of substances that effect the func-
tioning of the human body in any way.' The Bureau of Chemistry was
charged with enforcement of the act. The bureau delegated control to the
newly formed Food, Drug, and Insecticide Administration in 1927, which
was later renamed the Food and Drug Administration in 1930.

In the 1890 edition of the U.S. Pharmacopoeia, tobacco was listed as a
drug. It was widely used during the colonial period as a medicine because
of the properties of nicotine. “Nicotine therapy” was used an analgesic, an
expectorant, a laxative, and a salve. During the 19th century, the medical
uses of tobacco declined, but it remained in the U.S. Pharmacopoeia until
it was dropped from the publication in later editions published prior to the
passage of the 1906 act. In 1906 tobacco was dropped from the eighth edi-
tion, the same year the Pure Food and Drug Act became law. Since nicotine
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in tobacco was no longer considered a drug, it was not subject to supervi-
sion by the Bureau of Chemistry. There has been speculation that legis-
lators from states where tobacco was grown got tobacco removed from
the national drug list to avoid regulation in return for their support of the
1906 act. No deal, however, was mentioned in the Congressional Record
or the papers of Dr. Harvey Washington Wiley, a physician/pharmacist
who headed the precursor of the FDA. In 1914 the Bureau of Chemistry
proclaimed that because tobacco was not labeled as a therapeutic agent, it
could not be regulated as a drug.?

In 1929 Sen. Reed Smoot (R-UT) reminded Congress that the bureau
should be provided with explicit authority to regulate tobacco, but the
move failed to become law. He said: “In the past tobacco has been listed in
the pharmacopoeia as a drug, but was dropped in the last revision of this
work with the following explanation, which makes the reason for omis-
sions self evident: Tobacco, the leaves of Nicotiana tabacum, was official
in former pharmacopoeias, but was dropped in the last revision. It was
formerly highly esteemed as a vulnerary [used in the healing or treating
of wounds], but is little used as a drug by intelligent physicians. A decoc-
tion of tobacco in which corrosive sublimate has been dissolved makes a
satisfactory bedbug poison.”

Smoot further argued: “Although tobacco is thus officially banned as
a remedy, despite the claims of the American Tobacco Company that it
promotes the health of the user, the fact remains that tobacco contains
many injurious drugs, including nicotine, pyridin, carbolic acid, ammo-
nia, marsh gas, and other products ... tobacco, the abuse of which has
become a national problem, is not included within the regulations of the
food and drugs act, for the merely technical reasons that since modern
medical practice has abandoned it as a remedy it is no longer listed in the
pharmacopoeia.”* He proposed amending the 1906 food and drugs act to
include tobacco.

Critics of Smoot argued that his bill would be difficult to enforce and
promoted black markets. Others condemned the bill as “unjust in its depri-
vation of inalienable personal liberty ... attempting to force the masses to
act in accord with the whims and peculiar views of certain groups.”

Owing to shortcomings in the 1906 law and a therapeutic disaster in
1937 in which more than 100 people died after taking an untested product,
President Franklin D. Roosevelt signed the Food, Drug, and Cosmetic Act
on June 25, 1938. The new law, which repealed the 1906 act, brought cos-
metics and medical devices under its control, and it required that drugs be
labeled with adequate directions for safe use. Moreover, it mandated pre-
market approval of all new drugs; manufacturers would have to prove to
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EXCERPT FROM THE FEDERAL FOOD
AND DRUGS ACT OF 1906

“An act for preventing the manufacture, sale, or transportation of
adulterated or misbranded or poisonous or deleterious foods, drugs,
medicines, and liquors, and for regulating traffic therein, and for other
purposes.”

Sec. 6. Definitions

“That the term “drug,” as used in this Act, shall include all medicines
and preparations recognized in the United States Pharmacopoeia or
National Formulary for internal or external use, and any substance
or mixture of substances intended to be used for the cure, mitigation,
or prevention of disease of either man or other animals.”

EXCERPT FROM THE FEDERAL FOOD, DRUG
AND COSMETIC ACT OF 1938

§ 201 (21 U.S.C. 321)

“(1) The term ‘drug’ [as used in this act] means (A) articles recognized
in the official United States Pharmacopoeia, official Homoeopathic
Pharmacopoeia of the United States, or official National Formulary,
or any supplement to any of them; and (B) articles intended for use
in the diagnosis, cure, mitigation, treatment, or prevention of disease
in man or other animals; and (C) articles (other than food) intended
to affect the structure or any function of the body of man or other
animals ...

“The term ‘device’ ... means an instrument, apparatus, imple-
ment, machine, contrivance, implant, in vitro reagent, or other similar
or related article, including any component, part, or accessory, which
is (1) recognized in the official National Formulary, or the United
States Pharmacopeia, or any supplement to them, (2) intended for use
in the diagnosis of disease or other conditions, or in the cure, mitiga-
tion, treatment, or prevention of disease, in man or other animals, or
(3) intended to affect the structure or any function of the body of man
or other animals.”
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the FDA that drugs were safe before they could be sold. The 1938 revised
law and subsequent amendments have given consumers greater protection
from dangerous and impure foods and drugs. An important tenet of the act,
that a drug or device is subject to regulation if its manufacturer intends that
it affect the structure or function of the body when used, came into play
in the late 1990s in federal court rulings regarding the issue of the FDA’s
authority to regulate tobacco products.

Despite its mandate to protect consumers, the FDA has not been a well-
regarded agency. For years it has been criticized by congressional com-
mittees, public interest groups, and executives of industries it has tried to
regulate. A 1990 advisory committee, appointed by secretary of Health and
Human Services, Dr. Louis W. Sullivan, reported that the FDA operated
on a threadbare budget, with a shortage of inspectors and laboratories in
abysmal condition, and without a clear-cut mission. Under the leadership
of the FDA’s new commissioner, Dr. David Kessler, who brought a new
sense of purpose to the agency when he took the position in November of
1990, the FDA began restoring its credibility.

In spring of 1991, Jeffrey Nesbit, an FDA spokesperson, told Kessler
that if the FDA was a public health agency, it ought to protect public health
by taking on tobacco, a politically explosive issue. He showed the FDA
committee many years’ worth of petitions containing hundreds of thou-
sands of signatures calling for the agency to regulate tobacco products
as drugs.® Kessler, aware that the Coalition on Smoking OR Health, a
Washington group of health lobbyists, had been pressing the government
to regulate cigarettes since the late 1980s, assigned several dozen FDA sci-
entists, lawyers, and other staffers to collect data. By the end of 1994, the
FDA had collected enough information to begin work drafting a proposed
rule that would give the agency the authority to regulate nicotine as a drug
and cigarettes as drug-delivery devices.

On August 10, 1995, President Bill Clinton became the first president
in U.S. history to assert authority over the tobacco companies when he or-
dered FDA regulation of cigarettes, only with respect to minors, not adults.
The proposals would create strict limits on the advertising, sale, and dis-
tribution of cigarettes. Under the federal regulatory process, the FDA was
required to take public comment for 90 days, but the agency extended the
period until January 1, 1996. More than 700,000 comments on its finding
of jurisdiction and on its proposed regulations were sent to the FDA, more
comments than had been received about any other federal rule in history.

On the last day of the comment period, 32 senators declared their op-
position to the FDA regulatory proposal. A survey of 1,500 people by
Republican pollster Linda DiVall, showed that “a majority of people did not
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see tobacco as a threat to teenagers comparable to violence, illegal drugs,
and pregnancy ... Almost two thirds of the respondents strongly agreed
that ‘tobacco should not be regulated by the FDA like pacemakers, al-
lergy medication, and insulin, but an aggressive campaign against teenage
smoking should be waged.”””” People opposed to FDA regulation argued
that the agency couldn’t do its current job properly because the workforce
did not have the capacity or the capability and it was too mismanaged to
deal with limiting youth access to tobacco products. They also argued that
FDA regulation would trample free-speech rights of tobacco producers,
enhance federal government power over private life, and lead to a total ban
of cigarettes. Rather than increased FDA regulation over tobacco products,
legislators, civil libertarians, tobacco growers, and others called for tax
increases; national education programs about smoking, addiction, disease,
and death; funding for state and local community antismoking programs;
and enforcement of state laws banning sales to minors.

On August 25, 1996, President Clinton authorized the final FDA rule to
regulate tobacco products. The rule, the most far-reaching measure ever
instituted to reduce tobacco use by young people, differed in some ways
from those the FDA initially proposed. It allowed more leeway for sales
of tobacco products clearly aimed at adult purchasers and dropped lan-
guage that called for a $150 million annual fund given by the tobacco
industry to conduct a national education campaign. In response to busi-
ness complaints, the president changed one of the FDA proposals to ban
all vending machine sales of cigarettes to locations where children have
access, and he rejected another proposal to prohibit tobacco sales through
the mail. The final rule permitted color imagery in ads only in adults-only
areas such as bars and nightclubs, provided the image cannot be seen from
the outside and cannot be removed easily.

The authority asserted by the FDA to regulate tobacco products was
challenged immediately by the tobacco companies in the Federal District
Court in Greensboro, North Carolina. They charged that the adminis-
tration overstepped its authority and was heading down the path toward
prohibition of all tobacco products. Trade associations representing ad-
vertising agencies and convenience stores, distributors, and others filed
a lawsuit claiming the FDA violated the commercial free-speech inter-
pretation of the First Amendment. Judge William L. Osteen, Sr., ruled on
April 25, 1997, that the FDA had jurisdiction under the Food, Drug, and
Cosmetic Act of 1938 (FDCA) to regulate nicotine-containing cigarettes
and smokeless tobacco. The court held that tobacco products fit within the
act’s definitions of drug” and device, and that the FDA could regulate ciga-
rettes and smokeless tobacco products as drug-delivery devices. Osteen
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found that Congress never expressly excluded the agency from control-
ling nicotine in cigarettes. Besides finding that nicotine alters the bodily
function just as other drugs do, he said cigarettes delivered nicotine and
so were drug-delivery devices. The court upheld all restrictions involv-
ing youth access and labeling, including two provisions that went into
effect on February 29, 1997: (1) the prohibition on sales of cigarettes and
smokeless tobacco products to children and adolescents under 18 years
of age, and (2) the requirement that retailers check photo identification
of customers who were under 27 years old. The court upheld access and
labeling restrictions scheduled to go into effect in August of 1997, includ-
ing a prohibition on self-service displays and the placement of vending
machines where children have access to them.®

Judge Osteen’s decision was immediately appealed by both sides to
the U.S. Court of Appeals for the Fourth Circuit, which overturned it on
August 14, 1998. In a 58-page opinion, Circuit Judge H. Emory Widener
noted that from 1914 until its attempts to regulate tobacco in 1996, the
FDA had consistently said tobacco products were outside its authority. He
found that in the 60 years following the passage of the FDCA in 1938, at
least 13 bills were introduced in Congress between 1965 and 1993, which
would have given the FDA jurisdiction over tobacco products. None of
these bills were enacted even though Congress was well aware of the dan-
gers of tobacco products and of the FDA'’s position that it had no jurisdic-
tion over tobacco products. Congress did not take steps to overturn the
FDA’s interpretation of the act. Judge Widener found that “Congress did
not intend its jurisdictional grant to the FDA to extend to tobacco prod-
ucts.” He also found that “based on our examination of the regulatory
scheme created by Congress, we are of opinion that the FDA is attempt-
ing to stretch the Act beyond the scope intended by Congress.” Because
the majority of the court found that the agency lacked jurisdiction, it in-
validated the FDA’s August 1996 regulations that restricted the sale and
distribution of tobacco products to children and adolescents.

Circuit Judge K.K. Hall, a dissenting judge, argued, however, that to-
bacco products fit comfortably into the FDCA’s definitions of drug and
device. He said the FDCA was written broadly enough to accommodate
both new products and evolving knowledge about existing ones, and it was
written that way on purpose. He felt that since cigarettes and smokeless
tobacco were responsible for illness and death on a vast scale, there should
be FDA regulations aimed at curbing tobacco use by children. Judge Hall
referred to the rule making record, which contained voluminous evidence
of the pharmacological effects of nicotine as highly addictive, a stimulant,
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tranquilizer and appetite suppressant. He did not understand the majority
saying otherwise because nicotine clearly “affect[s] the structure or func-
tion of the body of man.”"

The dissenting judge also wanted to permit the use of recently dis-
closed evidence, including heretofore-secret company documents, that
established that the tobacco companies had known about the addictive
qualities of their products for years and that cigarettes were deliberately
manipulated to create and sustain addiction to nicotine. He said the agen-
cy’s current position was a response to the increasing level of knowledge
about the addictive nature of nicotine and the manufacturer’s deliberate
design to enhance and sustain the additive effect of tobacco products.
Judge Hall said that when the early tobacco-specific statutes were being
debated in Congress, the essential link between tobacco and illness had
not yet been proven to the satisfaction of all. Under the facts found by the
FDA during the rule-making process, he felt with certainty that it was now
a scientific certainty that nicotine is extremely addictive and that a large
majority of tobacco users use the product to satisfy that addiction. Even
more important to his mind was the new evidence that the manufactur-
ers designed their products to sustain such addiction. He concluded that
the administrative record in this case was a perfect illustration of why an
agency’s opportunity to adopt a new position should remain open.'

The Clinton administration appealed the court of appeals decision to the
Supreme Court, which heard the case in December 1999. On March 21,
2000, the Supreme Court issued its decision in Food and Drug Admin-
istration, et al., v. Brown & Williamson Tobacco Corporation et al., rul-
ing by 5—4 that the FDA did not have jurisdiction to regulate tobacco
because Congress developed a separate regulatory structure outside the
FDA and it never intended to give the agency regulatory authority over
tobacco.

Justice Sandra Day O’Connor delivered the opinion of the Court, joined
by Justices Rehnquist, Scalia, Kennedy, and Thomas. The majority felt that
Congress intended to exclude tobacco products from the FDA’s jurisdic-
tion. A fundamental precept of the FDCA is that any product regulated
by the FDA that remains on the market must be safe and effective for its
intended use. Justice O’Connor explained that in its rule-making proceed-
ing, the FDA exhaustively documented that “tobacco products are unsafe,”
“dangerous,” and “cause great pain and suffering from illness ... These
findings logically imply that, if tobacco products were ‘devices’ under the
FDCA, the FDA would be required to remove them from the market” be-
cause, as the agency asserted in House committee hearing in 1964 and
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1972, “it would be impossible to prove they were safe for their intended
use[s].” According to the Court, “Congress stopped well short of ordering
a ban. Instead it has generally regulated the labeling and advertisement of
tobacco products, especially providing that it is the policy of Congress”
that “commerce and the national economy may be ... protected to the max-
imum extent consistent with” consumers “be[ing] adequately informed
about any adverse health effects ... A ban of tobacco products by FDA
would therefore plainly contradict congressional policy.” O’Connor wrote
that the FDA recognized the dilemma and had concluded that “tobacco
products are actually ‘safe’ within the meaning of the FDCA. Banning
tobacco would cause a greater harm to public health than leaving them on
the market.” (In 1996, the FDA found that current tobacco users could suf-
fer from extreme withdrawal, the health care system and pharmaceutical
industry might fail to meet their treatment demands, and a black market
might develop that sold cigarettes more dangerous than those sold legally.)
Justice O’Connor concluded: “The inescapable conclusion is that there is
no room for tobacco products within the FDCA’s regulatory scheme. If
they cannot be used safely for any therapeutic purpose, and yet they cannot
be banned, they simply do not fit.’12

The court found that contrary to the agency’s position between 1914
until 1995,

the FDA has now asserted jurisdiction to regulate an industry constituting
a significant portion of the American economy. In fact, the FDA contends
that, were it to determine that tobacco products provide no “reasonable as-
surance of safety,” it would have the authority to ban cigarettes and smoke-
less tobacco entirely. Owing to its unique place in American history and
society, tobacco has its own unique political history ... It is highly unlikely
that Congress would leave the determination as to whether the sale of to-
bacco products would be regulated, or even banned, to the FDA’s discretion
in so cryptic a fashion. Given this history and the breadth of the authority
that the FDA has asserted, we are obliged to defer not to the agency’s ex-
pansive construction of the statute, but to Congress’ consistent judgment to
deny the FDA this power."

According to the court, no matter how important, conspicuous, and con-
troversial the issue, an administrative agency’s power to regulate in the
public interest must always be grounded in a valid grant of authority from
Congress. Congress, however, has foreclosed the removal of tobacco
products from the market. A provision of the U.S. Code currently in force
states that “the marketing of tobacco constitutes one of the greatest basic
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industries of the United States with ramifying activities which directly af-
fect interstate and foreign commerce at every point, and stable conditions
therein are necessary to the general welfare.”'*

The Court then referred to the history of tobacco-specific legislation,
which to it demonstrated that Congress had spoken directly to the FDA’s
authority to regulate tobacco products. Since 1965 Congress has enacted
six separate statutes addressing the problem of tobacco use and human
health:

Federal Cigarette Labeling and Advertising Act (FCLAA), 1965

Public Health Cigarette Smoking Act of 1969

Alcohol and Drug Abuse Amendments of 1983

Comprehensive Smoking Education Act of 1984

Comprehensive Smokeless Tobacco Health Education Act of 1986

Alcohol, Drug Abuse, and Mental Health Administration Reorganization
Act 1992

According to the Court’s majority, when Congress enacted these stat-
utes, the adverse health consequences of tobacco use were well known, as
were nicotine’s pharmacological effects. Justice O’Connor wrote that “in
adopting each statute, Congress acted against the backdrop of the FDA’s
consistent and repeated statements that it lacked authority under the FDCA
to regulate tobacco absent claims of therapeutic benefit by the manufac-
turer. In fact, on several occasions over this period, and after the health
consequences of tobacco use and nicotine’s pharmacological effects had
become well known, Congress considered and rejected bills that would have
granted the FDA such jurisdiction.” Under these circumstances, Congress’
tobacco-specific statutes effectively ratified the FDA’s long-held position
that it lacked jurisdiction under the FDCA to regulate tobacco products.
The Court argued that “Congress has created a distinct regulatory scheme
to address the problem of tobacco and health, and that scheme, as pres-
ently constructed, precludes any role for the FDA. Therefore, it was left
to Congress to make policy determinations regarding further regulation
of tobacco through congressional action, not by an agency made up of ap-
pointed officials.”!®

Justice Stephen Breyer delivered the opinion of the dissenters, joined
by Justices Stevens, Souter, and Ginsburg. They wanted to uphold FDA
jurisdiction over tobacco products. The dissent referred to the history of
the 1938 FDCA, in which Congress expanded the FDCA’s jurisdictional
scope significantly with the added definition of drugs: “articles (other than
food) intended to affect the structure or any function of the body.” It also
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added a similar definition in respect to a device. The dissent said that the
broad language was included deliberately, so that jurisdiction could be had
over “all substances and preparations, other than food, and all devices in-
tended to affect the structure or any function of the body.”'® Contrary to the
majority decision, four justices argued that the FDCA was broad enough
to include tobacco within the meaning of the statutory definition of drugs
and devices because such products were intended to affect the structure
and function of the body.

The dissenters also argued that the purpose of the FDCA—to protect the
public health—also supported the conclusion that the FDA was authorized
to regulate tobacco products. The dissent said that the majority did not
deny that tobacco products (including cigarettes) fall within the scope of
this statutory definition and that cigarettes achieve their mood-stabilizing
effects through the interaction of the chemical nicotine and the cells of the
central nervous system. Both cigarette manufacturers and smokers alike
have known of, and desired, that chemically induced result. Therefore, ac-
cording to this line of reasoning, cigarettes are “intended to affect” the
body’s structure and function, in the literal sense of these words. (The
tobacco companies’ principal argument was focused upon the statutory
word intended. The companies say that the statutory word intended means
that the product’s maker has made an express claim about the effect that
its product will have on the body. According to the companies, the FDA’s
inability to prove that cigarette manufacturers made such claims is pre-
cisely why that agency historically has said it lacked the statutory power
to regulate tobacco.)

The dissent also said that the statute’s basic purpose—the protection
of public health—supported the inclusion of cigarettes within its scope
because unregulated tobacco use causes more than 400,000 people to die
each year from tobacco-related illnesses, such as cancer, respiratory ill-
nesses, and heart disease.

The dissent argued that the FDA obtained scientific and epidemiologi-
cal evidence that “permitted the agency to demonstrate that the tobacco
companies knew nicotine achieved appetite-suppressing, mood-stabilizing,
and habituating effects through chemical (not psychological) means, even
at a time when the companies were publicly denying such knowledge.
Moreover, scientific evidence of adverse health effects mounted, until, in
the late 1980’s, a consensus on the seriousness of the matter became firm.”!”
Convincing epidemiological evidence began to appear mid-20th century,
with the first surgeon general’s report of 1964 that documented the adverse
health effects from tobacco use and the surgeon general’s report of 1988
establishing nicotine’s addictive effects. By the mid-1990s, the emerging
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scientific consensus about tobacco’s adverse, chemically induced, health
effects doubtless convinced the agency that it should spend its resources
on this important regulatory effort. At each stage, the health conclusions
were the subject of controversy. The dissent asserted that although earlier
administrations may have hesitated to assert FDA jurisdiction, nothing in
the law prevents the FDA from changing its policy.

The Supreme Court’s decision made it clear that Congress would have
to enact legislation giving the FDA authority over tobacco products. Legis-
lators drafted language regarding FDA jurisdiction in the 105th Congress
(1997-1998) and 107th Congress (2001-2002), but there was no legisla-
tive action.

Early in the 107th Congress, in March 2001, Philip Morris, the tobacco
industry’s sales leader, released a white paper supporting legislation giv-
ing FDA new authority to regulate cigarettes, as long as new legislation
recognized cigarettes as legal products and respected the decision of adults
to smoke. Earlier, the company opposed the FDA rule on the grounds it
would have left the agency with no choice but to ban the sale of cigarettes.
Philip Morris argued that regulation “would provide greater consistency
in tobacco policy, more predictability for the tobacco industry, and an ef-
fective way to address issues that are of concern ... These issues include
youth smoking, ingredient and [smoke] constituent testing and disclosure;
content of health warning on cigarette packages and in advertisements; use
of brand descriptions such as ‘light,” and “ultra light’; good manufacturing
practices for cigarettes; and standards for defining, and for the responsible
marketing of any reduced risk or reduced exposure cigarettes.”!8

Philip Morris opposed proposals that would give FDA the authority
to ban cigarettes outright or to achieve de facto prohibition by imposing
lower tar and nicotine levels that would render the product unpalatable to
adult smokers. Both Philip Morris and the FDA reasoned that banning
tobacco would encourage cigarette smuggling and the development of a
black market supplying smokers with unregulated and potentially more
dangerous products. Unlike Philip Morris, other tobacco companies have
criticized various legislative proposals. R. J. Reynolds and Lorillard fear
that new regulations, especially restrictions on marketing, will benefit
Philip Morris, by allowing it to lock in its leading market share.

A partnership of leading antitobacco organizations and the Campaign for
Tobacco-Free Kids developed a set of elements that it wants incorporated
into regulatory legislation. While the Campaign and Philip Morris gener-
ally agree on several areas over which the FDA should be granted author-
ity (youth access and marketing, ingredient testing and disclosure, good
manufacturing practice, and reduced-risk products), “they fundamentally
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disagree on whether any limitations should be placed on that author-
ity. ... The Campaign argues that FDA should be granted broad and un-
restricted regulatory authority to take those actions it deems necessary to
protect public health.” The Campaign for Tobacco-Free Kids insists that
the “FDA should have the authority to evaluate scientifically and, through
a notice-and-comment rulemaking process, decide whether to reduce or
eliminate harmful and addictive components of all tobacco products in
order to protect the public health.”" Legislation empowering the FDA to
regulate tobacco passed in the Senate in 2004, but saw no action in ei-
ther chamber. In July 2008 HR 1108, the Family Smoking Prevention and
Tobacco Control Act, passed the House, with support from Philip Morris,
a number of medical societies and public health organizations, and the
Campaign for Tobacco-Free Kids, but it never became law. On April 2,
2009, the House passed HR 1256, the Family Smoking Prevention and
Tobacco Control Act (FSPTCA), to protect public health by providing the
FDA with certain authority to regulate tobacco products. The Senate ap-
proved the bill on June 11. On June 22, 2009, President Obama signed the
FSPTCA into law, empowering the FDA to regulate tobacco.

The law requires that larger warning labels cover the top 50 percent of
the front and rear panels of the cigarette packages by July 2011; that to-
bacco companies be prohibited from using terms such as low tar, light, or
mild by July 2010; that tobacco companies no longer sell candy-flavored
and fruit-flavored cigarettes; that tobacco company no longer put logos on
sporting, athletic, or entertainment events, or on clothing and other pro-
motional items; and that outdoor tobacco ads are banned within 1,000 feet
of schools and playgrounds. The law empowered the FDA to create a new
Center for Tobacco Products to oversee the science-based regulation of
tobacco products in the United States.”® In August 2009, Dr. Lawrence R.
Dyton was named as the first director of the newly created Center for
Tobacco Products. Dr. Margaret A. Hamberg, FDA Commissioner, said
Dr. Deyton was “the rare combination of public health expert, administra-
tive leader, scientist, and clinician.”?!

Less than three months after the FSPTCA granted the FDA power to
regulate tobacco products, several of the largest tobacco companies filed
suit in Kentucky claiming that the law “individually and collectively vio-
late their free speech rights under the First Amendment, their Due Process
rights under the Fifth Amendment; and effect an unconstitutional Taking
under the Fifth Amendment.”” On January 4, 2010, in a 47-page ruling,
Judge Joseph H. McKinley, Jr., overturned two of the marketing restric-
tions in the FSPTCA, ruling that tobacco companies could not be forced
to limit their marketing materials to only black text on a white background.
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The judge said the companies could use images and colors to “communi-
cate important commercial information about their products, i.e., what the
product is and who makes it.”* The judge also agreed with the plaintiffs
who argued that “the ban on mentioning the FDA regulation of tobacco
products” is unconstitutional.* Judge Joseph upheld other restrictions of
the law including a ban on forms of tobacco marketing that might ap-
peal to youngsters and a ban on free samples, and he upheld the warning
requirements that “include color graphics that depict the negative health
consequences of smoking to accompany the label statements.”> He said:
“The government’s goal is not to stigmatize the use of tobacco products on
the industry’s dime; it is to ensure that the health risk message is actually
seen by consumers in the first instance.”?®
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CHAPTER 9

Preventing/Reducing Tobacco
Use by Children and Teens

Physicians, educators, legislators, public health groups, parents, and other
antitobacco activists have been debating ways to discourage and/or pre-
vent tobacco use among children and teens since the 1890s. At the turn
of the century and in the early 1900s, tobacco was used predominantly
for chew, snuff, pipes, and cigar smoking; mass-produced cigarettes were
growing in popularity.

The disagreements about goals and tactics continue today. The question
is not whether cigarettes, smokeless tobacco, and cigars have been harm-
ful to young people. Opinion over the past 100+ years has been nearly
uniform that tobacco products have been hazardous to their health. But
opinion has differed over the best approaches to take to prevent or reduce
tobacco use in all its forms by kids under 18. Over the past decades, anti-
tobacco advocates have considered health education programs, regulatory
efforts (tobacco advertising and promotions, and reducing teen access),
excise taxes, and mass media campaigns.

Between 1885 and 1902, cigarettes gained popularity in the United States,
especially with young boys, because they were inexpensive, easy to use, and
a milder form of tobacco. By 1900 some 7.4 total pounds of tobacco were
consumed per capita by youngsters 15 years and older in the United States:
2 percent as cigarettes, 4 percent as snuff, 27 percent as cigars, 19 percent
as smoking tobacco (pipe and roll-your-own), and 48 percent as chewing
tobacco.!

The American Tobacco Company and several other manufacturers cre-
ated a demand for paper smokes by packaging them in brightly colorful
cigarette packs with attention-grabbing names and images. Advertisements
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were placed on billboards and on posters tacked to fences, walls, and store-
fronts, even in small towns.

Between 1885 and 1912, dozens of manufacturers inserted small color-
picture cards (“trade” cards) in each box to attract cigarette buyers to their
brands. Every possible subject was pictured on them from birds, dogs,
flags, and flowers to actresses, great American Indian chiefs, presidents,
and baseball players. Collecting cards showing pretty women and base-
ball players, the new national heroes, became a national craze for old and
young. These cardboard cards slipped between two rows of cigarettes did
more than stiffen the paper cigarette packages. Cigarette manufacturers
encouraged customers to collect complete sets. The trade cards made sales
zoom up, and they made cigarettes big business.

Around the turn of the century, cigarette sellers began attracting young
male customers just starting to smoke by breaking open packs of cigarettes
and selling single cigarettes called loosies. Children of ages 8 or 9 went
into stores and bought them from the shopkeepers. On August 6, 1913, the
New York Times reported that in New York City, a squad of boys ranging
in age from 10 to 12 conducted a sting of neighborhood stores. They were
able to buy cigarettes from 200 shopkeepers. Since the law required that
no cigarettes be sold to children under 16 and made it a misdemeanor for
them to smoke in public, the boys turned the names of the lawbreakers
over to the East Side Protective Association.

By the 1920s, cigarette-smoking boys were a common sight in cities
and rural areas. However, before the advent of systematic surveillance
of cigarette smoking by the federal and state governments and private
organizations like the American Cancer Society, no surveys existed to
convey the extent of youthful tobacco use. More than 60 years later, dur-
ing the 1980s, the surgeon general of the Public Health Service (PHS)
and National Cancer Institute researchers reconstructed the prevalence of
cigarette smoking among 10- through 19-year-olds in the United States
from 1920 until 1980.2 According to the report, in 1920 almost 17 percent
of white male boys were smoking, higher than among African American
males (12.5%), African females (2.5%), and white females (1.0%).
Parents worried that excessive cigarette smoking by their sons would lead
to weakening of eyesight, stunted growth, sterility, dulled ambition, or
moral dissipation. (Women and girls became the object of antismoking
efforts decades later.) Populist health reformers worried that any stimulant
was unhealthy. These antitobacco critics worried that tobacco caused ail-
ments ranging from cancer and heart disease to other illnesses.

The strong outcry about childhood smoking by parents, teachers, phy-
sicians, social and health reformers, and others led to public or private



TOBACCO USE BY CHILDREN AND TEENS 133

efforts to prevent or discourage tobacco use. State legislators responded:
During the 1890s, 26 states (of the 45 states in the Union at the time)
passed laws prohibiting the sale or giving away of cigarettes to minors. As
defined by states, minor could range anywhere from 14 to 21.

Cigarette prohibition began with Washington State in 1893 when the
legislature made it illegal to “manufacture, buy, sell, give or furnish to
anyone cigarettes, cigarette paper or cigarette wrapper.” Three months
after the law was enacted, a federal court in Seattle declared it unconsti-
tutional on the grounds that it improperly restrained interstate trade. The
June 15, 1893, issue of the New York Times endorsed the court’s decision,
commenting that “the smoking of cigarettes may be objectionable, as are
many other foolish practices and it may be more injurious than other modes
of smoking tobacco, but it is an evil which cannot be remedied by law.”
The law was repealed in 1895 and reenacted in 1907. Another law banning
the sale, manufacture, and possession was enacted in 1909 and repealed
in 1911. By 1909 some 14 states and 1 territory (Oklahoma) banned the
sale and, in some cases, possession of cigarettes. By 1920, minors could
legally buy cigarettes only in 2 of the 48 states: Virginia and Rhode Island.
By 1930 there were 37 states and territories that had considered legis-
lation to ban the sale, manufacture, possession, and/or use of cigarettes
altogether; 15 states adopted these prohibitive laws, and all 15 states sub-
sequently repealed them.” Legislative records, newspaper reports, and
other sources show that towns and cities also limited the sale or use of
cigarettes.

State and local laws forbidding the sale of cigarettes to minors were
fairly useless. Since evasion was easy for retailers and smokers, enforcing
the antismoking laws was nearly impossible. Cigarette vendors continued
to attract young customers. Some educators took matters into their own
hands. In 1893 Charles B. Hubbell, president of the New York Board of
Education, began a crusade against cigarettes in public schools because
he felt the cigarette habit was “more devastating to the health and morals
of young men than any habit or vice that can be named.”® He formed an
anticigarette smoking league in every boys’ school in New York City.
The first one was established in 1894, and eventually, 25,000 New York
schoolboys belonged to leagues established in almost all of the 63 male
grammar schools. When boys joined a league, they signed a pledge not
to smoke until they were 21. They received diamond-shaped badges of
solid silver whose face bore the words: “The cigarette must go.” If a mem-
ber was caught smoking, he turned in his badge and was barred from the
league for six months. After he returned, he got his badge back and was
given another chance to be a member.
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In Chicago, Lucy Page Gaston, a Women’s Christian Temperance
Union worker and an implacable foe of cigarettes, began her anticigarette
crusade in the late 1890s. Traveling throughout the Midwest, Gaston ad-
ministered the New Life Pledge to thousands of boys and girls who prom-
ised to abstain from tobacco and alcohol. She founded the Anti-Cigarette
League (ACL) in 1899 whose objective was “to combat and discourage,
by all legitimate means, the use of and traffic of cigaretts [sic].” The or-
ganization, which claimed a membership of 300,000 by 1901, primarily
wanted to enact legislation and prosecute violators.” Special officers hired
by the league arrested anyone under 18 who was found smoking in public.
Gaston, who linked cigarette smoking to alcohol abuse, believed it was
in the public interest that state legislatures ban cigarettes. She had little
faith in the value of education as a means of stamping out tobacco use
by children (or adults). Between 1908 and 1917, the Illinois legislature
considered 12 bills to ban the manufacture, use, sale, and giving away
of cigarettes, each one promoted by Gaston and the ACL.® Gaston, who
signed letters to supporters “Yours for the extermination of the cigarette,”
was eventually forced to resign by the ACL in 1919. A few months after
another anti-cigarette board of directors fired her in 1921, it noted that
her tactics were “no longer the most effective means of fighting the ciga-
rette evil.”

In addition to the ACL, the No-Tobacco League and a new organiza-
tion, the Anti-Cigarette Alliance, founded in 1927, focused on youth, em-
phasizing education over the coercive methods that had been advocated
by Gaston and her followers. Group members visited classrooms as guest
lecturers showing slides depicting diseased organs. One of the demonstra-
tions they did involved “soaking a cigarette in water, straining the liquid
through a white handkerchief ... and dramatically identifying the resultant
yellow stain as nicotine.”!® The stain was actually caused by tar.

HEALTH EDUCATION CAMPAIGNS

Educational approaches to smoking prevention, like those undertaken
by the ACL, other antitobacco organizations, as well as programs designed
from the late 1920s until the present day, have been based on an assump-
tion that adolescents would refrain from cigarette smoking if they were
supplied with adequate information demonstrating that this habit and other
tobacco products cause serious harm to the body. The public has looked to
schools to educate children about the hazards of tobacco use. A number of
states have enacted laws that mandate education about smoking and health
in schools. States like Massachusetts require that the dangers of tobacco
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be included in every school’s health education curriculum.!" A Nebraska
state code mandates a comprehensive health education program, which in-
cludes instruction that emphasizes physiological, psychological, and soci-
ological aspects of tobacco abuse.'? In part, the emphasis on school-based
education has long reflected a belief that education is the most effective
way to discourage children from smoking.

Contemporary educational techniques to raise awareness of the health
effects of smoking have included lectures, demonstrations, films, posters,
books, curriculum, and teaching aids like an inflatable smokers’ lungs that
show the impact of tobacco use; Mr. Gross Mouth, a hinged model of the
teeth, tongue, and oral cavity, which shows the effects of using smokeless
tobacco; and Smoky Sue, a simulation doll, which shows how smoke in-
halation by a mother can damage a fetus.

Although education programs have increased knowledge among young-
sters about the health risks of tobacco use, large numbers of young people
still smoke or chew. Each day in the United States, approximately 4,000
young people between the ages of 12 and 17 initiate cigarette smoking,
and an estimated 1,140 young people become daily cigarette smokers.'* In
2007, 2.5 million youths aged 12 to 17 used cigarettes, and 1.1 million used
cigars. That year, 1.8 percent of 12- or 13-year-olds, 8.4 percent of 14- or
15-year-olds, and 18.9 percent of 16- or 17-year-olds were current ciga-
rette users.'* Young people also use smokeless (spit) tobacco. The CDC
2006 Youth Tobacco Survey reported that, of middle school students, 4
percent of the boys and 1 percent of the girls reported using smokeless to-
bacco at least once in the 30 days before the survey.'> According to a 2007
survey by the Centers for Disease Control and Prevention (CDC), more
than 13 percent of male high school students and 2 percent of female high
school students were using smokeless tobacco.

REGULATORY EFFORTS: ADVERTISING AND PROMOTIONS

In the late 1880s and 1890s, the antismoking movement focused on
restricting children’s access to cigarettes. In 1888 a New York citizen
complained, “There is no question that demands more public attention
than the prevailing methods of cigarette manufacturers to foster and stimu-
late smoking among children. At the office of a leading factory in this
city you can see any Saturday afternoon a crowd of children with vouch-
ers clamoring for the reward of self-inflicted injury.”'® The children were
exchanging the coupons they found in cigarette packets for prizes such
as pocketknives. According to an issue of the New York Times printed
on Christmas Day, 1888, “Every possible device has been employed to
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SCHOOL TEXTBOOKS AND TOBACCO
EDUCATION, 1894-1930

1894. School health booklet for primary grades states: “When we eat
or drink anything poisonous, it is taken up by the blood and carried
to all parts of the body, bones and all. Tobacco is a poison. Although
we do not eat it, its poison surely affects us, if we smoke it, chew it,
or take it into our nostrils in the form of snuff.” (Joseph Chrisman
Hutchison, Our Wonderful Bodies and How to Take Care of Them.
New York: Maynard, Merrill & Company Publishers, 1894)

1910. An elementary school textbook stated: “The cells of the brain
may become poisoned from tobacco ... The will power may be weak-
ened, and it may be an effort to do the routine duties of life ... The
memory may be impaired ... The reason for this is plain. The mind
of the habitual user of tobacco is apt to lose its capacity for study
or successful effort. This is especially true of boys and young men.
The growth and development of the brain having been once retarded,
the youthful user of tobacco has established a permanent drawback
which may hamper him all his life.” (Albert F. Blaisdell. Our Bodies
and How We Live. New York: Ginn and Company, 1910)

1919. A junior high textbook used from 1919 to 1936 states: “The
harmful substance in tobacco is nicotine, which is a narcotic ... its
effect is distinctly poisonous.” (C. E. Turner. Community Health.)

1930. A state-approved health education textbook in New York stated:
“Tobacco, too, is a habit forming narcotic. It contains a deadly drug
called nicotine, part of which is absorbed, when tobacco is used.”
(William E. Burkhard, Raymond L. Chambers, and Frederick W.
Maroney, Health and Human Welfare: A Health Text for Secondary
Schools. Chicago: Lyons and Carrahan, 1931)

interest the juvenile mind, notably the lithographic album ... many a boy
under 12 years is striving for the entire collection, which necessitates the
consumption of nearly 12,000 cigarettes.”!’

Around 1912 tobacco companies inserted small silk rectangles in ciga-
rette boxes. Female smokers bought the cigarettes and collected the silks,
which they stitched together and sewed onto pillows and bedspreads.
Small silk rugs were also the perfect size for a child’s dollhouse.



TOBACCO USE BY CHILDREN AND TEENS 137

Since the 1890s, an era rife with tobacco promotions that especially
appealed to young boys, the potential influence of tobacco advertising and
promotion on children and teens has been a subject of concern and debate.
According to the 2000 surgeon general’s report, a “contentious debate has
persisted about whether marketing induces demand and what the appropri-
ate role of government is in protecting the consumer.”'®

The concern over the influence of advertising on youngsters led to regu-
lation of tobacco by federal government agencies. The fairness doctrine of
the Federal Communications Commission (FCC), introduced in the United
States in 1949, required broadcasters to devote some of their airtime to
discussing controversial matters of public interest and to air contrasting
views regarding those matters. The FCC required all radio and television
stations broadcasting cigarette commercials to donate “significant” free
airtime to antismoking messages. Over the objections of tobacco com-
panies and broadcasters, Lee Loevinger, FCC commissioner, said that
“suggesting cigarette smoking to young people, in the light of present-day
knowledge, is something very close to wickedness.”’* Between July 1,
1967, and December 21, 1970, antismoking messages were aired at no
cost alongside paid commercials promoting cigarette smoking. Surveys of
teenagers exposed to the messages showed a sharp decline in the number
taking up cigarettes. In April of 1970, President Richard Nixon signed the
Public Health Cigarette Smoking Act of 1969, which banned cigarette ad-
vertising on TV and radio as of January 1, 1971, thus ending the exposure
of children and teens to thousands of commercials that glamorized smok-
ing. According to syndicated newspaper columnist Jacob Sullum, these
regulatory efforts and others “can be viewed as responses to anxiety about
the ‘constant seduction’ of children.”*

During the late 1980s, a cartoon character named Joe Camel stirred up
a great deal of controversy. In 1988 RJR Nabisco launched the “smooth
character” advertising campaign featuring “Old Joe,” often referred to as
Joe Camel, who appeared in ads and on promotional merchandise like
mugs and lighters as well as on clothing and sunglasses. In 1991 the
“Camel Cash” promotion offered coupons resembling $1 bills in every
pack of filtered Camel cigarettes. Consumers could redeem the coupons for
flip-flops, towels, hats, T-shirts, all featuring images of Joe Camel. Health
professionals who worried that Old Joe caught the attention of children
did studies to determine the campaign’s influence on children. Dr. Paul
Fisher’s landmark study, one of three published in the December 11,
1991, issue of the Journal of the American Medical Association, showed
that 30 percent of 3-year-olds correctly matched the “Old Joe” cartoon
camel with a picture of a cigarette. The study also showed that 91 percent
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of 6-year-olds recognized “Old Joe.” In a Washington Post column on
May 9, 1991, Courtland Milloy said that “packaging a cartoon camel as a
‘smooth character’ is as dangerous as putting rat poison in a candy wrap-
per.” Other critics argued that the cartoon character had a substantial in-
fluence on smoking among underage youth.?! According to surveys of
the Monitoring the Future project and the National Household Survey on
Drug Abuse, teenage smoking declined during the first five years of the
Joe Camel campaign, then began to rise in 1993.

During the early 1990s, there were some calls to end the Joe Camel
campaign. In 1992 Surgeon General Antonia Novello and the American
Medical Association called on Reynolds to withdraw the Joe Camel cam-
paign. In 1997 the Federal Trade Commission (FTC) filed a complaint that
the Joe Camel campaign illegally promoted cigarettes to minors.

R. J. Reynolds retired Joe Camel from its domestic marketing in July of
1997. Reynolds and other tobacco manufacturers agreed to stop using car-
toon characters as part of a proposed tobacco settlement. The FTC ultimately
dismissed its complaint as no longer necessary after the November 23, 1998,
Master Settlement Agreement (MSA) banned the use of all cartoon char-
acters, including Joe Camel, in the advertising, promotion, packaging, and
labeling of any tobacco product.

Although the process of legally regulating tobacco advertising and
promotion had been under way for decades, significant developments
took place in the summer of 1995. For the first time since the enactment
of the original Food and Drugs Act in 1906 and the modern Food, Drug,
and Cosmetic Act in 1938, the Food and Drug Administration (FDA)
asserted authority to regulate tobacco products on August 10, 1995. The
FDA published a proposed rule that included several restrictions on the
sale, distribution, and advertisement of tobacco products to children and
adolescents. The rule was designed to reduce the availability and attrac-
tiveness of tobacco products to young people. A public comment period
followed, during which the FDA received over 710,000 submissions,
“the largest outpouring of public response in the agency’s history.”*
On August 28, 1996, the FDA issued a final rule entitled “Regulations
Restricting the Sale and Distribution of Cigarettes and Smokeless
Tobacco to Protect Children and Adolescents.”

Based on the deleterious health effects associated with tobacco use, and
evidence that the prevalence of youth smoking and smokeless tobacco had
recently increased, the FDA argued that “tobacco use, particularly among
children and adolescents, poses perhaps the single most significant threat
to public health in the United States.”” Based on the agency’s findings
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Figure 9.1 Cover of the 1994 surgeon general’s report, focused specifically on
children and teens.

that “nicotine addiction usually begins in adolescence or before,” the FDA
became convinced that the appropriate policy was “to stop children and
adolescents from using tobacco in the first place.”* The FDA promulgated
regulations concerning tobacco products’ promotion, labeling, and acces-
sibility to children and adolescents as well as reducing the appeal (through
advertising) of tobacco products to minors.
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The promotion regulations required that “only black-and-white text ad-
vertising would be permitted in publications for which more than 15 per-
cent of the readership is under age 18 and in publications with more than
2 million young readers,” unless the publication in which the advertising
appeared was read almost exclusively by adults; prohibited outdoor ad-
vertising “within 1,000 feet of schools and playgrounds”; prohibited the
distribution of T-shirts or hats bearing the manufacturer’s brand name;
and prohibited the “sponsorship of sporting or entertainment events using
specific brand names or product identification ... although the use of com-
pany names would not.”>

A group of tobacco manufacturers, retailers, and advertisers filed suit
in U.S. District Court for the Middle District of North Carolina challeng-
ing the regulations. Among its findings, the court held that the 1938 Food,
Drug, and Cosmetic Act authorized the FDA to regulate tobacco products
as customarily marketed and that the FDA’s access and labeling regula-
tions were permissible, but the FDA’s advertising and promotion restric-
tions exceeded its authority. The Court of Appeals for the Fourth Circuit
overturned the lower court decision in August 1998, holding that Congress
had not granted the FDA jurisdiction to regulate tobacco products.

In 1999 the Justice Department filed a petition with the U.S. Supreme
Court to review the Fourth Circuit ruling and find that the FDA has full
statutory authority to regulate tobacco products and to issue all the provi-
sions of the FDA Tobacco Rule, some of which addressed tobacco ad-
vertising and marketing to children. The Supreme Court’s 5—4 ruling on
March 21, 2000, said that Congress had not given the FDA adequate ju-
risdiction to regulate cigarettes and smokeless tobacco products or related
marketing practices. As a result, the FDA no longer had regulatory author-
ity to enforce its final rule issued in 1996.

In the absence of congressional action, on November 23, 1998, eleven
tobacco companies executed a legal settlement with 46 states, the District
of Columbia, and 5 commonwealths and territories. In addition to the mon-
etary payments from the tobacco companies to states, the MSA contained
provisions regarding marketing restrictions on the industry by prohibiting
direct advertising and promotions aimed at young people, and by limiting
brand-name sponsorship at concerts, team sporting events, or events with a
significant youth audience. The MSA banned cartoon characters in tobacco
advertising, packaging, and promotions; the use of tobacco brand names
in stadiums and arenas; payments to promote tobacco products in movies;
and distribution and sale of merchandise with brand-name tobacco logos.
The MSA banned transit and outdoor advertising, including billboards. At
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industry expense, states could substitute advertising discouraging youth
smoking.?

Not everyone agrees that restrictions on tobacco advertising and pro-
motions will work to reduce or prevent children and teens from smok-
ing. Writer Jacob Sullum argues that “restrictions on the advertising and
promotion of cigarettes might also have the perverse effects of making
these products more appealing. The attempt to shield kids not only from
cigarettes but from images of cigarettes-even from articles of clothing
carrying brand names-is bound to pique curiosity and foster rebellion.”*’
He also argues that “exposure to advertising does not independently pre-
dict the decision [of teenagers] to smoke.””

REGULATORY EFFORTS: REDUCING
AcCCEss TO0 TOBACCO

The policy of restricting children’s access to cigarettes was the focus
of the antismoking movement in the late 1880s and 1890s. More than 100
years later, it became the focus again. A 2001 study stated that making
it as difficult and inconvenient as possible for children and teens to get
cigarettes would reduce the number of young people who smoke. About
half of all young smokers reported that they usually bought their ciga-
rettes from retailers or vending machines, or by giving money to others to
purchase the cigarettes for them. Minimizing the number of retailers who
were willing to illegally sell cigarettes to kids would also reduce smoking
by young people, according to the researchers.”

Success in reducing youth access to tobacco depends on merchant com-
pliance with state laws prohibiting tobacco sales to minors; the extent of
active compliance checking by minors who, under adult supervision, pe-
riodically try to purchase tobacco; and enforcement of fines for merchants
who violate the law. Other issues may also impact success in reducing
young people’s access to tobacco. One study’s findings suggest that “tests
of compliance ... underestimate young people’s access to tobacco ... the
rate of compliance by merchants might not reflect actual access to tobacco.
Even if one store in a community sells tobacco to minors, young people
who know about it could obtain tobacco easily.”*°

Efforts to curb illegal sales to minors have occurred at the federal level.
According to the 2000 surgeon general’s report, “The most sustained and
widespread attention to the issue of minors’ access laws and their enforce-
ment” was taken by the “U.S. Congress in 1992 when it adopted the Synar
Amendment (42 U.S.C. § 300x-26) as part of the Alcohol, Drug Abuse,
and Mental Health Administration Reorganization Act (Public Law
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102-321, sec. 1926).” The amendment, whose regulations were finalized
in 1996, “requires states (at the risk of forfeiting federal block grant funds
for substance abuse prevention and treatment)” to adopt laws prohibiting
“any manufacturer, retailer, or distributor of tobacco products from sell-
ing or distributing such products to any persons under the age of 18”; to
enforce the law, to “conduct annual, random, unannounced inspections to
ensure compliance with the law”; to show “an inspection failure rate of
less than 20 percent among outlets accessible to underaged youth”; and
“to submit an annual report detailing the state’s activities in enforcing the
law, the success achieved, methods used, and plans for future enforce-
ment.” According to the 2000 surgeon general report, “twenty-two states
and two U.S. jurisdictions modified their youth access laws within a year
of implementing Synar inspections.”!

The 2000 report also noted that “in spite of some advances in enforce-
ment of youth access laws, states also encountered difficulties” while try-
ing to comply with Synar regulations. Synar does not fund enforcement, a
problem for states where youth access laws have not been a priority. Other
obstacles include “fear of lawsuits from cited vendors,” “liability issues
associated with working with young people,” and opposition to conduct-
ing enforcement from state and local officials, law enforcement, and the
general public in regions of the country where the economy is tied to the
production of tobacco.*

Laws on the minimum age for tobacco sales have been part of many
state statutes for decades. Today all 50 states and the District of Columbia
prohibit tobacco sales to minors. Most states define minors as persons
under 18 years of age. Four states—Alabama, Alaska, New Jersey, and
Utah—define minors as under 19 years of age. Thirty-eight states and the
District of Columbia require retailers to post signs at the point of purchase
stating that selling tobacco products to minors is illegal. Eighteen states
and the District of Columbia require a person selling tobacco products to
check the identification of a purchaser who appears to be under the age
of 18. All 50 states and the District of Columbia prohibit the distribu-
tion of tobacco products to minors. Forty-eight states and the District of
Columbia restrict the placement of tobacco product vending machines.*
Despite minimum-age laws, a 2008 national survey of teens aged 12 to 17
interviewed in March of 2008 revealed that, among 15- to 17-year-olds, 76
percent thought it was easy to buy cigarettes.**

Although some policy makers, public health officials, and tobacco con-
trol advocates believe that penalizing children has not been proved to be an
effective technique to reduce underage tobacco usage, 45 states penalize
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minors for tobacco-related offenses. Twenty-five states order minors who
are guilty of a tobacco-related offense to perform community service as
well as, or in lieu of, a fine. Nine states may suspend the driver’s license of
a minor who violates their youth access law. Sixteen states require minors
to attend smoking education/cessation programs in addition to or in lieu of
other penalties for tobacco-related offenses.*

Some antitobacco advocates argue that these state laws (as well as local
laws) deflect responsibility for illegal tobacco sales away from retailers to
underage youth. They also argue that sanctions against minors are more
difficult to enforce than those against retailers. Other advocates insist that
youthful purchasers must accept some responsibility.

REGULATORY EFFORTS: TAXATION

Because of state and local enforcement, penalties, and other issues in-
volving teen access to tobacco products, not everyone feels that banning
the sale of tobacco to minors is as effective as it should be. Some stud-
ies and experience in dozens of states show that raising cigarette taxes
is one of the most effective ways to reduce smoking among both youth
and adults. Forty-four states and the District of Columbus have increased
cigarette taxes since January 1, 2002. According to the June 2006 National
Institutes of Health State-of-the-Science Panel on tobacco use, “It is well
established that an increase in price decreases cigarette use and that rais-
ing tobacco excise taxes is one of the most effective policies for reducing
use, especially among adolescents ... increases in excise taxes were de-
termined to be effective in preventing tobacco use among adolescents and
young adults.”*

Proponents of higher tobacco taxes argue that most smokers start be-
fore the age of 18 and that teens are sensitive to price increases. Critics,
however, argue that higher taxes impose a burden on all smokers to deter a
small minority who are not legally permitted to buy cigarettes, smokeless
tobacco, and other tobacco products in the first place. Sullum and others
maintain that “since every state prohibits the sale of cigarettes to minors,
a serious effort to enforce these laws seems a more appropriate response
to underage smoking.”¥’

The numbers of teens buying cigarettes online has been rising, espe-
cially as access to cigarettes becomes more difficult in retail stores. These
teens have circumvented excise taxes by buying cigarettes from Internet
cigarette vendors who sell cigarettes at much lower prices because they
do not charge excise taxes. Since few Internet vendors check the age and
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identity of their customers, these sites are attractive options for underage
youngsters. Although all U.S. states have laws that ban cigarette sales to
minors and cigarette retailers are required to verify the age of customers,
Internet vendors do not comply with these laws. (See chapter 6, “Tobacco
Excise Taxation and Health Policy,” for further discussion about tobacco
taxation.)

COMPREHENSIVE PROGRAMS

In December 2006, the National Institutes of Health State-of-the-
Science Conference stated that “previous reviews have identified three
effective general population approaches to preventing tobacco use in ado-
lescents and young adults: 1) increased prices through taxes on tobacco
products; 2) laws and regulations that prevent young people from gain-
ing access to tobacco products, reduce their exposure to tobacco smoke,
and restrict tobacco industry advertising; and 3) mass media campaigns.
Previous reviews show that school-based intervention programs aimed
at preventing tobacco use in adolescents are effective in the short term.
Comprehensive statewide programs have also reduced overall tobacco use
in young adults.””*

In 2009 the American Legacy Foundation (ALF) recommended mass
media campaigns at the national level. Created in 1999 out of the land-
mark MSA between the tobacco industry and 46 state governments and 5
U.S. territories, ALF states that “a national, evidence-based, independent
and well-funded media campaign is a proven effective and necessary com-
ponent of youth prevention efforts.” While noting that a national media
campaign is expensive, requiring “at least $100 million per year, the ALF
trusts that it is the most cost effective way to reach teens across the coun-
try.”®

It is clear that none of the approaches taken alone, health education
campaigns and several regulatory efforts, can substantially reduce smok-
ing by teens and children. But as the CDC suggested in 2007, a compre-
hensive approach, “one that optimizes synergy from applying a mix of
educational, clinical, regulatory, economic, and social strategies™ stands
a better chance of reducing or preventing tobacco use among children
and teens.



CHAPTER 10

Environmental Tobacco
Smoke and Health Risks

Environmental tobacco smoke (also known as sidestream smoke, second-
hand smoke, passive smoke, and involuntary smoking) has been an issue
for at least 100 years. Long regarded as an irritant, it took decades before
scientists regarded it as a health threat to nonsmokers. In the early 20th
century, many people advocated for the rights of nonsmokers by calling
for restrictions on smoking in public places. In 1910 New York attorney
and antismoking advocate Twyman Abbott penned an article titled “The
Rights of the Nonsmoker.” He asked: “In all fairness, is it not reasonable to
demand that some limitation be placed upon the indulgence of this habit?””!
He claimed smoking in public was worse than drinking alcohol because it
created toxic fumes. He wanted dining rooms, railways, and public build-
ings to provide adequate accommodations for nonsmokers.

Some antismoking advocates founded organizations to lobby for bans
on smoking in public places. In 1910 the New York Times reported that
Charles Pease, a New York physician, founded the Non-Smokers Protective
League. In a November 10, 1911, letter to the New York Times, he ex-
plained his group’s position: “The right of each person to breathe and
enjoy fresh and pure air—air uncontaminated by unhealthful or disagree-
able odors and fumes—is a constitutional right, and cannot be taken away
by legislatures and courts, much less by individuals pursuing their own
thoughtless or selfish indulgence.” In 1913 the New York Times noted that
“the relaxed regulations which allow smoking in almost all public places,
such as hotel dining rooms and theaters, inconvenience sufficiently those
to whom smoking is generally offensive.” In an editorial “To Smoke or Not
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Figure 10.1 An 1886 wood carving showed the public’s reaction to environmen-
tal smoke (secondhand smoke) as an irritant. Some antismoking advocates argued
it was a constitutional right to breathe clean air. (Courtesy of the National Library
of Medicine)

Source: Image appeared in Good Health 21 (1886): 257.

to Smoke,” the paper opposed a petition to create smoking cars in public
subways.’

The Non-Smokers Protective League convinced New York State’s Public
Service Commission to prohibit smoking on railroads, streetcars, and fer-
ries, and in waiting rooms. The decision came after a public hearing at
which people aired their grievances against smokers. Cigarettes were de-
scribed as a nuisance, a fire hazard, and a public health hazard. According
to a report in the June 19, 1913, issue of the New York Times, a few smok-
ers who tried to speak on their own behalf were ridiculed. One smoker
said: “Spare a little of our vices. We shall be a long time dead. They have
a constitutional right to breathe fresh air; haven’t we got a constitutional
right to the pursuit of happiness?” Despite the work of the Non-Smokers
Protective League, a decade later, health reformer John Harvey Kellogg
wrote: “Smoking has become so nearly universal among men, the few
nonsmokers are practically ignored and their rights trampled upon.””

The issue of public smoking erupted in the Senate in 1914. Weakened
by strokes, Sen. Benjamin Tillman (D-SC) followed a health regimen that
included avoiding tobacco. According to an “Historical Minute Essay”
on the U.S. Senate Web site, “Concerned for his own well-being, along
with that of his colleagues, in the often smoke-filled chamber that he lik-
ened to a ‘beer garden,”” Tillman introduced a resolution to ban smoking
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in the Senate chamber. “Noting the high death rate among incumbent
senators—within the previous four years fourteen had died, along with
the vice president and sergeant at arms—he surveyed all members.
Nonsmokers responded that they would like to support him, but worried
that their smoking colleagues would consider this a selfish gesture.”* Sen.
Charles E. Townsend (R-MI) would not support the proposal despite a let-
ter from Tillman describing the effects of tobacco smoke on the old and
the sick.> The essay reported that “the majority of smokers however, saw
no reason why an old and sick senator should be driven from the cham-
ber, his state deprived of its full and active representation, merely for the
gratification of ‘a very great pleasure.’” In this spirit, the Senate adopted
Tillman’s resolution.” On March 9, 1914, the Senate unanimously agreed
to ban smoking in its chamber. Following Tillman’s death four years later,
the Senate kept the restriction in force. The language of the Senate rule
was drafted broadly. It prohibits the actual act of smoking and the carrying
into the chamber of “lighted cigars, cigarettes, or pipes.”

The same year as the Senate smoking ban, Dr. Daniel H. Kress, secre-
tary of the Anti-Cigarette League, predicted that “the time is not far distant
when there will be a universal protest against (smoking in public) and pro-
tection will be afforded on our street cars and other public places for those

THE U.S. SENATE SHOPS AND SALES OF
TOBACCO PRODUCTS

U.S. Senate shops, long known as a source for discount cigarettes,
stopped selling all tobacco products on January 1, 2008. Senate Rules
Chairman, Sen. Dianne Feinstein (D-CA), and ranking Republican
member, Sen. Bob Bennett (UT), issued the tobacco sales ban at the
request of six Democratic senators, including Frank Lautenberg (NJ),
Tom Harkin (IA), Dick Durbin (IL), Sherrod Brown (OH), and Jack
Reed (RI). Tobacco products had always been cheaper when pur-
chased from shops, restaurants, and vending machines in the U.S.
Capitol complex, where District of Columbia and federal taxes do
not apply.

Sale of tobacco on Capitol grounds has been an ongoing source of
discomfort for government leaders who publicly endorse nationwide
“stop smoking” efforts. In a 1998 sting operation, for example, the
American Lung Association reported that five out of nine attempts
by two undercover 15-year-old girls to buy cigarettes from snack bars
and shops on the Capitol grounds were successful.®
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who are liberal enough to permit others to smoke, but do not wish to inhale
the smoke at second hand.””

Some states debated whether or not to restrict smoking in public:
Maryland considered bills in 1916, 1918, and 1920 to restrict public smok-
ing. South Carolina considered a” bill to ban smoking in public eating
places” in 1920.® Minnesota considered a bill to ban smoking in theaters,
streetcars, railway coaches, train stations, buses, taxis, barbershops, and all
state-owned buildings. Neither South Carolina nor Minnesota’s bills made
it into laws. Some city leaders also debated the public smoking issue. In
1923 three men were arrested for smoking in a restaurant in Salt Lake City,
Utah, and briefly detained in a local jail.’

In 1929 Emil Bogen, M.D., became one of the first physicians to
write about the harm, rather than the annoyance, of sidestream smoke.
In “The Composition of Cigarets and Cigaret [sic] Smoke,” published in
the Journal of the American Medical Association (JAMA), Bogen sug-
gested that sidestream smoke emitted from the burning tip of a cigarette
would harm nonsmokers. He concluded that “simply holding a lighted
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A Puff of Smoke

Figure 10.2 A 1922 image depicted the chemicals found in a puff of smoke long
before the 2006 surgeon general’s report, The Health Consequences of Involuntary
Exposure to Tobacco Smoke, stated that scientific evidence indicated that there
is no risk-free level of exposure to secondhand smoke. (Courtesy of Frances E.
Willard Memorial Library, Evanston, Illinois)
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cigarette in the hand ... produces more toxic materials in the room air
than result from active smoking.”!

The U.S. Public Health Service (PHS) first became engaged in the en-
vironmental tobacco smoke (ETS) issue in June 1956 when a study group
reviewed “sixteen independent studies from five countries, concluding
that a direct causal relationship indeed existed between exposure to ciga-
rette smoking and cancer of the lung.” Impressed by the findings, Surgeon
General LeRoy Burney issued two major statements between 1957 and
1959, in which he stated it was the official position of the U.S. PHS that
“cigarette smoking particularly was associated with an increased chance
of developing lung cancer.”!!

In November of 1971, Surgeon General Jesse Steinfeld, convinced that
scientific evidence indicated a possible risk to nonsmokers, called for a
national bill of rights for the nonsmoker that included bans on smoking
in restaurants, public transportation, and theaters. He received thousands
of letters in support of smoke-free air. Steinfeld’s 1972 surgeon general’s
report, Health Consequences of Smoking, for the first time identified expo-
sure of nonsmokers to cigarette smoking as a health hazard."? Steinfeld’s
report was mentioned in an article “Non-Smokers Arise!” by Max Wiener
in the November 1972 issue of Reader’s Digest. The writer suggested that
“smoking should be confined to consenting adults in private. It is time for
you, the innocent bystander, to assert your rights.”

Armed with the official approval of the PHS and scant scientific ev-
idence, antitobacco advocates pushed for prohibitions on smoking in a
variety of public places in the 1970s. The shift in social attitudes toward
public smoking was shaped, in part, by a broader emerging environment
movement and a new health consciousness. For some people, there was
little or no annoyance from cigarette smoke. For others, however, cigarette
smoke smelled bad, irritated their eyes and throats, burned their noses,
made them nauseous, and gave them headaches. For people, with allergies,
asthma, and angina, tobacco smoke was a serious health threat. According
to Allan M. Brandt, “Nothing spurred the effectiveness of this new anticig-
arette movement so powerfully as the recognition of the so-called ‘inno-
cent victim’ of ‘secondhand smoke.’ The old ambivalence about preaching
to smokers about their individual behavior disappeared; now one could
talk about the impact their self-destructiveness had on others.”!?

Antitobacco advocacy groups and new grassroots organizations, influ-
enced by environmental groups, civil rights, and antiwar organizations,
recruited volunteers to advocate for the rights of nonsmokers. Group
Against Smoking (GASP), founded in 1971 by Clara Gouin, printed flyers,
manufactured buttons, and mailed a newsletter to local lung associations,
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growing the organization to 56 local chapters by 1974. GASP’s local chap-
ters actively pushed for local and state ordinances regulating smoking in
offices, public buildings, and restaurants. And, according to Brandt, GASP,
like similar organizations, “reveled in controversy, deliberately seeking
media attention to sustain their cause.”'*

The notion of the innocent bystander promoted the federal government’s
interest in regulating behavior previously outside its purview. Federal reg-
ulatory agencies responded to the issue of secondhand smoke in the early
1970s. Richard Kluger, author of Ashes to Ashes: America’s Hundred-Year
Cigarette War, the Public Health, and the Unabashed Triumph of Philip
Morris, credited Ralph Nader with launching, at the end of 1969, what
came to be called the nonsmokers’ rights movement when he petitioned
“the Federal Aviation Administration (FAA) to ban the use of cigarettes,
cigars, and pipes on all passenger flights, arguing that the smoke annoyed
nonsmokers, distracted the flight crew, and posed a danger to health and a
fire hazard for all aboard.” John Banzhaf, founder of Action on Smoking
and Health, called for separate seating for smokers and nonsmokers on
all domestic flights."> In 1972 the Civil Aeronautics Board responded to a
Nader petition to require separate passenger sections because 60 percent
of all passengers said they were bothered by smoke.!® In 1981 when the
deregulatory Reagan administration rolled back reforms, cigars and pipes
were permitted in smoking sections. During 1974 the Interstate Commerce
Commission established separate seating on buses and railroads.

State legislatures also became active in regulating smoking in pub-
lic places. In 1973 Arizona became the first state to restrict smoking in
some public places to protect nonsmokers. Proponents of the law noted
that people suffering from lung ailments had come to Arizona for its
healthy air. In 1974 Connecticut became the first state to restrict smoking
in restaurants. In 1975 Minnesota passed a comprehensive state law that
prohibited smoking in public spaces and at public meetings, except in des-
ignated smoking areas. By the end of 1975, some 31 states had approved
legislation establishing or extending smoking restrictions, transforming
what Jacob Sullum called “quiet resentment into vocal political action.”"’?
In 1977, Berkeley, California, became the first local community to limit
smoking in restaurants and other public places.

In 1978 the tobacco industry, worried about the emerging nonsmok-
ers’ rights movement, engaged the Roper Organization to conduct a secret
study for the tobacco industry. The Roper study concluded that a major-
ity of Americans believed it was probably hazardous to be around people
who smoked, even if they were not smoking themselves. It reported that
a majority of people wanted separate smoking sections in public places.
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The study concluded that “what the smoker does to himself may be his
business, but what the smoker does to the non-smoker is quite a different
matter.”” The Roper Organization also concluded that “passive smoking”
posed a hazard to the viability of the tobacco industry.'®

At the time, little scientific evidence existed about the health effects of
secondhand smoke on nonsmokers. Scientists were not ready to say with
certainty that exposure to tobacco smoke caused serious illnesses. In 1975
Cuyler Hammond of the American Cancer Society stated that there was
“no shred of evidence” yet that nonsmokers would contract cancer from
ETS. The same year, Gary Huber, a physician, who later became a sharp
critic of the developing public health consensus on the risks of tobacco
smoke to nonsmokers, wrote that questions centering on the potential bio-
logical effect of exposure to ETS “remain unanswered.” Ernst Wynder, a
respected medical investigator, said, “Passive smoking can provoke tears
or can be otherwise disagreeable, but it has no influence on health [be-
cause] the doses are small.”"®

In 1978 James L. Repace, a physicist and clean-air and antismoking
activist who suffered from asthma, especially aggravated by exposure to
cigarette smoke, did field research with Alfred H. Lowrey, a theoretical
chemist. They developed a model for estimating the amount of “respirable
suspended particulates (RSPs) from cigarette smoke in confined environ-
ments and then measured actual levels of smoke in bars, restaurants, bowl-
ing alleys, and other sites using a handheld device.”* An employee at the
Environmental Protection Agency (EPA), Repace found that the risk of
exposure to lung cancer from ETS levels he obtained in public spaces to
be 250 to 1,000 times above the acceptable level as set down by federal
guidelines for carcinogens in air, water, and food. Repace and Lowrey
published their findings in Science in May 1980. Five years later a peer-
reviewed study about lung cancer risk and passive smoking was published
in Environmental International. The Tobacco Institute issued a 43-page
rebuttal pamphlet entitled Tobacco Smoke in the Air a few months after the
1985 article’s publication, charging it with too many theoretical or unwar-
ranted assumptions. The institute argued that a calculation developed by
James Repace and Alfred Lowrey, who claimed that cigarette smoke in the
air was responsible for 500 to 5,000 lung cancer deaths per year among
U.S. nonsmokers, was derived from highly controversial “risk assessment
models,” data from their own questionable 1980 report on particulates in
the air in various buildings, and data from other equally questionable epi-
demiologic studies. The institute also argued that the authors were not un-
biased researchers because they were longtime, highly vocal antismoking
activists.
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More studies followed in the 1980s, some of which suggested that ex-
posure to cigarette smoke had health consequences. The 1981 study by
epidemiologist Takeshi Hirayama of the Tokyo National Cancer Center
Research Institute made the front pages of newspapers around the world.
His study showed that nonsmokers who were married to smokers who
smoked 14 cigarettes a day had a 40 percent greater risk of lung cancer
than women married to nonsmokers.?! Criticisms of the study appeared in
the letters section of several issues of the British Medical Journal during
1981. The tobacco industry responded with a multimillion-dollar advertis-
ing campaign in major newspapers and magazines, in which it criticized
Hirayama’s study.

Gauging the health hazards of ETS was difficult. In 1985 Consumer
Reports examined the literature to date and reported that evidence against
ETS was “spare” and “often conflicting.”

By the time the PHS issued its surgeon general report, The Health
Consequences of Involuntary Smoking, at the end of 1986, it confirmed
findings of a National Academy of Science report earlier that year, as well
as over a dozen epidemiologic studies existed in peer-reviewed literature
on ETS and lung cancer. In his 1986 report, Surgeon General C. Everett
Koop wrote that “the relative abundance of data reviewed in this Report,
their cohesiveness, and their biological plausibility allow a judgment that
involuntary smoking can cause lung cancer in nonsmokers. ... It is certain
that a substantial proportion of the lung cancers that occur in nonsmokers
are due to ETS exposure; however more complete data on the dose and
variability of smoke exposure in the nonsmoking U.S. population will be
needed before a quantitative estimate of the number of such cancers can
be made.”* Despite inconclusive scientific data about the health effects of
secondhand smoke, Koop justified his forceful stance against ETS as the
way to capture the public’s attention. He said: “Critics often express that
more research is required, that certain studies are flawed, or that we should
delay action until more conclusive proof is produced. As both a physi-
cian and a public health official it is my judgment that the time for delay
is past, measures to protect the public health are required now.”* Koop
withheld judgment on the possibility that ETS caused cardiovascular dis-
ease, saying more research was required. (Shortly after the EPA report
was released in 1992, studies linking ETS and heart disease accumulated,
suggesting that secondhand smoke exposure was graver than previously
supposed.)

In his history of America’s hundred-year cigarette war, Richard Kluger
pointed out that “although the belief in secondhand smoke as a serious
menace had become the most potent contributor to the nation’s deepening
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war on cigarettes, just how real a peril it was had not been definitely de-
termined. The three authoritative reports in 1986—by the U.S. surgeon
general, the National Academy of Sciences, and the congressional Office
of Technology Assessment—had all agreed that further serious research
was needed before a true appraisal of the ETS risk could emerge.”*

Smoke-free advocates did not wait for definitive evidence. At a 1986
antismoking conference in October 1986, Stanton Glantz, professor of
medicine with a doctorate in engineering and economics, explained that
“although the nonsmokers’ rights movement concentrates on protecting
the nonsmoker ... clean air indoor legislation reduces smoking because it
undercuts the social support network for smoking by implicitly defining it
as an antisocial act.”*

During the 1980s, it was widely accepted that secondhand smoke, called
ETS by public health people, was harmful to nonsmokers. Smokers found
themselves “more and more under assault everywhere they turned—by
their loved ones, their friends, their doctors, their employers, and work-
mates, the schools and churches in their communities, the media, and the
government.”?® The idea that secondhand smoke endangered health gave a
boost to the movement to restrict tobacco use in public places. More local
ordinances prohibited smoking on public transportation, at workplaces and
sporting events, and in theaters, restaurants, and shops. By the mid-1980s,
most large corporations developed smoking policies with no prompting
from the government. By the end of 1985, a total of 89 cities and counties
had limited public smoking, and by 1986, some 41 states and the District
of Columbia had enacted statutes that imposed restrictions on smoking.
More restrictions followed in 1987, when the U.S. Department of Health
and Human Services established a smoke-free environment in all its build-
ings nationwide. In 1988 Congress imposed a smoking ban on all U.S.
domestic flights two hours or less. Two years later the ban was extended to
flights of six hours or less. By 1988 some “400 local ordinances restricting
smoking had been enacted in the United States.” By the end of the 1980s,
“about half of all U.S. companies had established some sort of smoking
rules on their premises.””’

The Tobacco Institute responded to the smoke-free movement by cre-
ating a Center for Indoor Air Research (CIAR) in 1988 to fund studies
to counter findings that ETS threatened the health of nonsmokers. Some
CIAR projects tried to prove that other factors besides ETS, such as faulty
ventilation systems and other contaminants besides smoke, caused prob-
lems with indoor air. As William Murray, vice chairman of the board
of Philip Morris explained, “Our principal defense has been the posi-
tion ... that there are many other things to blame for poor indoor quality,
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and tobacco smoke is only a small part of the problem.” He urged that “we
must find stronger arguments to support our position on ETS.”?

The institute also tried to transform the issue of restrictive policies
from one centered on health risks associated with ETS to one focused on
American values of liberty. According to public health researchers, “The
industry fostered and then underwrote smokers’ rights and activities and
publications.” The smokers’ rights publications, which characterized regu-
latory efforts to restrict smoking as intrusive and unnecessary, proposed as
an alternative the virtues of courtesy and mutual respect between smokers
and nonsmokers.”

The tobacco industry portrayed restrictions on smoking as massive gov-
ernment intrusion into personal behavior. As Stanley Scott, vice president
and director of corporate affairs for Philip Morris explained: “The basic
freedoms of more than 50 million American smokers are at risk today.
Tomorrow, who knows what personal behavior will become socially unac-
ceptable, subject to restrictive laws and public ridicule?”*

In late 1992, the first ever scientific assessment of the health effects as-
sociated with exposure to tobacco smoke to be undertaken by an agency
was published. The EPA officially declared ETS a hazard in Respiratory
Health Effects of Passive Smoking: Lung Cancer and Other Disorders.
It declared ETS to be a human lung carcinogen, responsible for approxi-
mately 3,000 lung cancer deaths annually. EPA placed ETS in the same
category as asbestos, benzene, and radon. The EPA said ETS has signifi-
cant effects on the respiratory health of nonsmoking adults. Among its
findings, the report estimated that 250,000 to 300,000 cases annually of
lower respiratory tract infections were linked to ETS in children younger
than 18 months. The study stated that the condition of 200,000 to 1 million
asthmatic children was worsened by exposure to tobacco smoke. In his
preface to the EPA report, Dr. Samuel Broder, Director, National Cancer
Institute, wrote that “while the report will have a profound effect on fram-
ing the debate concerning restrictions on smoking in worksites and other
public settings, its most lasting impact may well be to change the way
we, as a society, view smoking as a socially acceptable behavior ... As a
Federal official ... I strongly recommend the implementation of compre-
hensive policies that will protect innocent bystanders in all public places
to the fullest extent possible.””!

The tobacco industry responded by criticizing the EPA for inadequate
data and poor analysis, calling the study “another step in the long process
characterized by preference for political correctness over sound silence.”*?
Despite the fact that the EPA did not issue any regulations pursuant to the
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report, in June 1993, the tobacco industry filed a lawsuit in federal court in
Greensboro, North Carolina, requesting that the court declare the report to
be invalid. (Eventually, the district court ruled in 1998 that the EPA over-
stated the link between secondhand smoke and cancer and based its find-
ings on insufficiently rigorous statistical tests. The decision had no direct
legal impact on regulations and ordinances enacted around the country
restricting smoking in public buildings, workplaces, and restaurants.)

In response to the EPA study, a New York Times editorial claimed that
“the evidence is now overwhelming that smokers endanger all those forced
to inhale the lethal clouds they generate. That makes smokers at least a
small hazard to virtually all Americans.” The editorial agreed with the
Tobacco Institute’s contention that two-thirds of 30 or more studies re-
viewed by the EPA showed no “statistically significant” increase in lung
cancer risk, but countered that “one-third of the studies do show signifi-
cance, and the combined results are persuasive.”

Not everyone agreed that the scientific evidence was conclusive. A
1994 Wall Street Journal editorial stated that “the anti-smoking brigade
relies on proving that secondhand smoke is a dangerous threat to the
health of others. ‘Science’ is involved in ways likely to give science a
bad name ... [t]he health effects of secondhand smoke are a stretch.”
The Congressional Research Service weighed in as well, that “statisti-
cal evidence does not appear to support a conclusion that there are sub-
stantial health effects from passive smoking.”** In a March 1994 issue
of Reason, Jacob Sullum, managing editor of the conservative journal,
drew attention to the limitations behind EPA’s scientific methods. He ar-
gued that newspapers accepted the EPA findings in order to advance the
agenda of the smoking control movement. In his 1998 book, For Your
Own Good: The Anti-Smoking Crusade and the Tyranny of Public Health,
he questioned the existence of a lung cancer risk from ETS in a lengthy
chapter, suggesting that “not only is the estimated risk from ETS small
when compared to the risk from smoking, but it’s small in absolute terms
as well.” He said that there was “scant evidence that exposure to ETS on
the job increases the risk of lung cancer.” And “contrary to the impression
created by [public health] messages, there is no evidence that occasional
encounters with tobacco smoke pose a significant risk.”*

A year after the release of the EPA report, thousands of businesses
banned smoking. The report also prompted the number of local ordinan-
ces restricting smoking to grow dramatically. By the end of 1998, the
American Lung Association calculated that there were more than 800
ordinances restricting smoking.
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Despite the number of ordinances enacted around the United States,
in 2006 the surgeon general’s report—7The Health Consequences of In-
voluntary Exposure to Tobacco Smoke—concluded that many millions of
Americans, both children and adults, were still exposed to secondhand
smoke in their homes and workplaces despite substantial progress in to-
bacco control. The report also stated that scientific evidence indicated
that there is no risk-free level of exposure to secondhand smoke. It advo-
cated that by eliminating smoking in indoor spaces, nonsmokers would be
protected from exposure to secondhand smoke, whereas separating smok-
ers from nonsmokers, cleaning the air, and ventilating buildings would not
eliminate exposures of nonsmokers to secondhand smoke.*’

In January 2009, the Americans for Nonsmokers’ Rights, an organiza-
tion that has tracked, collected, and analyzed tobacco control ordinances
since the early 1980s, published on its Web site a summary of smoke-free
laws in the United States. According to Americans for Nonsmokers’ Rights,
across the nation, 16,505 municipalities were covered by a 100 percent
smoke-free provision in workplaces, and/or restaurants, and/or bars, by
either a state, commonwealth, or local law representing 70.2 percent of the
U.S. population. Thirty states, Puerto Rico, and the District of Columbia
have laws in effect that require 100 percent smoke-free workplaces and/or
restaurants and/or bars. A total of 15 states, Puerto Rico, and Washington,
D.C., have a state law in effect that requires workplaces, restaurants, and
bars to be 100 percent smoke free.*® In January 2010, North Carolina, one
of the nation’s leading tobacco producers, banned smoking in restaurants
and bars. According to the American Lung Association (ALA), North
Carolina became the only southern state where smoking is not permitted
in both types of establishments. But the ALA also said the state must also
prohibit smoking in workplaces, stores, and places of public recreation.

Some communities have moved beyond bans in public settings like res-
taurants and bars and have restricted outdoor smoking on beaches and in
public transit waiting areas, parks, and zoos. Still others have restricted
smoking in cars and, in some cases, homes. According to the National
Resource Center for Family-Centered Practice and Permanency Planning,
in 2005 at least 13 states had prohibited smoking around foster children
in homes or cars or both.* In more than a dozen states, judges who deter-
mine parental rights have ordered a parent not to smoke around a child.
Tenants in apartments have occasionally succeeded in curtailing second-
hand smoke from neighboring apartments.

While some public health smoke-free activists find stringent limita-
tions on public tobacco use acceptable, others worry that the movement
has begun “to take on the taint of moralism and authoritarianism.”* In
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their study about the campaign against ETS, two public health research-
ers concluded that “the strictures imposed by the cultural and ideological
antipathy to paternalism may serve as an impediment to the further de-
velopment of policies designed to alter the normative and public context
of smoking in America. ... It may well be necessary to directly address
public smoking as a matter of protecting not only nonsmokers, but smok-
ers themselves.”*!
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APPENDIX A

Timeline of Tobacco Use
and Health

1492

1560-1561

1604

1614

1769

1794

1839

1847
1870s-1910

Christopher Columbus and his crew reported seeing people who
“drank smoke.”

Jean Nicot de Villemain, France’s ambassador to Portugal,
learned that court physicians prized tobacco for its curative
powers. In 1561 Nicot presented some tobacco plants to the
Queen, Catherine de Medici. Nicot’s name was later used to
name nicotine, an element in tobacco.

King James I of England issued “A Counterblaste to Tobacco,”
calling smoking “a custom loathesome to the eye, hateful to the
nose, harmful to the brain, dangerous to the lungs.”

In June, John Rolfe of the Virginia Colony shipped his first
cargo of Virginia tobacco to London, where it became an
immediate success. The popularity of the tobacco crop made the
colony, near financial collapse, economically viable.

Pierre Lorillard established a plant in New York City for
processing tobacco, the first tobacco company in the colonies.
The U.S. Congress passed its first tobacco tax. It applied only

to snuff.

Tobacco manufacturers in North Carolina used charcoal for the
first time in the process of flue curing tobacco leaves, turning
them into a bright leaf and making tobacco milder in taste when
smoked.

Philip Morris opened a shop in England to sell Turkish cigarettes.
Cigarette manufacturers inserted series of colorful picture cards
with every possible subject, especially baseball, into cigarette
packs. Used to stiffen packs, the cards were also a marketing
device to attract buyers who wanted to collect all the images in
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1875

1881

1884

1890

1892

1893

1902

1906

1911

1912
1913

1914

1917-1918

1921

TIMELINE OF TOBACCO USE AND HEALTH

a series. Hand rolling of cigarettes was done by skilled female
rollers in Virginia factories who rolled four to five cigarettes a
minute.

Richard Joshua Reynolds founded R. J. Reynolds Tobacco
Company in Winston, North Carolina, to make chewing tobacco.
James Albert Bonsack, a Virginian, patented a cigarette-rolling
machine that produced more than 70,000 cigarettes in a
10-hour day.

On April 30, 1884, referred to as the birthday of the modern
cigarette, the Bonsack machine successfully operated for a full
day turning out 120,000 cigarettes, the equivalent of 40 hand
rollers rolling 5 cigarettes a minute for 10 hours.

James Buchanan Duke formed the American Tobacco Company,
a monolithic tobacco enterprise that gobbled up competitors.

* Anticigarette leagues were organized in the American heartland.
Portable matches were invented that permitted smokers to light
up whenever and wherever they wished.

State legislatures began to pass anticigarette laws. Some states
totally outlawed the sale, manufacture, possession, advertising,
and/or use of cigarettes; others outlawed sales to minors.

British tobacco companies united to fight James Buchanan Duke
by forming the Imperial Tobacco Group.

Brown & Williamson Tobacco Corporation was formed by a
group of farmers in Winston-Salem, North Carolina. It made
plug, snuff, and pipe tobacco. * The Food and Drug Act of 1906,
the first federal food and drug law, made no express reference to
tobacco products. The definition of a drug included medicines
and preparations listed in the U.S. Pharmacoepia or National
Formulary.

The U.S. Supreme Court ruled that the American Tobacco
Company violated the 1890 Sherman Anti-Trust Act and ordered
James Buchanan Duke to break up his company.

Liggett & Myers introduced Chesterfield cigarettes.

On October 13, R. J. Reynolds Tobacco Company introduced
Camels, the first modern blended cigarette, and launched the
first national cigarette advertising campaign in the nation.

The Federal Trade Commission Act was empowered to “prevent
persons, partnerships, or corporations ... from using unfair or
deceptive acts or practices in commerce.”

During World War I, soldiers smoked cigarettes that were part of
their daily rations.

Iowa became the first state to levy a tax on cigarettes. Cigarettes
became the main form of tobacco consumed, beating out pipes,
snuff, chewing tobacco, and cigars.
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1927 State anticigarette laws were all repealed. * British-American
Tobacco bought Brown & Williamson Tobacco Corporation.
1928 George Washington Hill and Albert Lasker, advertising

executives, launched one of most profitable ad campaigns in
advertising history, “Reach for a Lucky Instead of a Sweet.”
Sales of Lucky Strike zoomed up by 47 percent two months
after radio listeners first heard commercials on the air.

1933 On May 12, President Franklin Delano Roosevelt signed the
Agricultural Adjustment Act, the first law aimed at providing
immediate relief to growers of basic crops such as wheat and
tobacco and preventing crop prices from collapsing. * Brown &
Williamson introduced Kool menthol brand of cigarettes.

1938 The Wheeler-Lea Act gave the Federal Trade Commission
(FTC) power to regulate “unfair or deceptive acts or practices
in commerce.” Since 1938, the FTC has acted over fifty times
against tobacco companies. * The Food, Drug, and Cosmetic
Act of 1938 defined drug as “articles intended for use in the
diagnosis, cure, mitigation, treatment, or prevention of disease in
man or other animals” and “articles (other than food) intended to
affect the structure or any function of the body of man or other
animals.” « On February 16, the Agricultural Adjustment Act
gave relief to tobacco farmers by controlling the number of acres
planted and setting quotas on crops to be marketed.

1940s Almost 20 percent of the cigarettes produced in the United
States were shipped to soldiers overseas, as well as added to
Army K-rations. A domestic shortage resulted.

1941 A study by Alton Ochsner, a renowned thoracic surgeon, and
Michael DeBakey, renowned heart surgeon, concluded that “it is
our definite conviction that the increase of pulmonary carcinoma
is due largely to the increase in ... cigarette smoking.

1947 Lucky Strikes began sponsoring televised college

football games.
1948 Camels sponsored the televised “Camel News Caravan.”
1950 American scientists Ernst L. Wyndner and Evarts A. Graham

published a report stating that 96.5 percent of lung-cancer
patients were moderate-to-heavy smokers.

1952 Reacting to lung cancer publicity, Lorillard introduced its new
Micronite filter-tip Kent cigarettes in full-page advertisements.
Filters were supposed to protect smokers from nicotine and tar.
Competing brands soon developed their own filter brands.

1953 A landmark study by Ernst L. Wyndner showed that painting
cigarette tar on the backs of mice created tumors.
1954 The tobacco industry established the Tobacco Industry Research

Council (later renamed the Council for Tobacco Research).
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On January 4, it issued a “Frank Statement” to the public, a
nationwide two-page advertisement that stated cigarette makers
did not believe their products were injurious to a person’s health.
* “On Campus with Max Shulman,” a column by humorist
Shulman, appeared in 132 college newspapers. The following
line appeared at the bottom of the column: “This column is
brought to you by the makers of Philip Morris, who think you
would enjoy their cigarette.”  Philip Morris hired attorney
David Hardy to defend the company in litigation, beginning
the company’s association with Shook, Hardy & Bacon. Philip
Morris won the first case handled by Hardy.

In January the Marlboro Man appeared for the first time in ads.
Philip Morris began diversifying by acquiring Milprint Inc.,

a packaging products firm. The same year, R. J. Reynolds
established a diversification committee.

Major cigarette manufacturers formed the Tobacco Institute

to counter the adverse effects of health studies as well as to
emphasize the inconclusiveness of the research on smoking and
disease, the contribution of tobacco products to the national
economy, and the individual rights of smokers. * Philip Morris
Inc. made its first grant to support the arts. The tobacco
company now operates the leading corporate arts support
program in the world.

Every one of the 20 teams in Major League Baseball had either
tobacco or alcoholic-beverage sponsorship, or both.

On January 11, U.S. Surgeon General Luther Terry issued the
first report on smoking and health. The landmark report linked
smoking to cancer and increased mortality and identified it

as a contributing factor in several diseases. « Leo Burnett,
advertising genius, changed the Marlboro image from “Mild as
May” to the “Marlboro Man.” At the time, Marlboro cigarettes
only had 1 percent of the U.S. market. Philip Morris decided

to concentrate on the cowboy as the only Marlboro Man.

The image now is the most widely recognized advertising
image in the world. « State Mutual Life Assurance became

the first company to offer life insurance to nonsmokers at
discounted rates.

The Cigarette Labeling and Advertising Act of 1965 took effect
January 1, requiring a nine-word health warning on cigarette
packages: “Caution: Cigarette Smoking May Be Hazardous to
Your Health.” The act prohibited labels on advertisements for
three years. The act required the FTC to report to Congress
annually on effectiveness of cigarette labeling and current
cigarette advertising and promotion practices. The act required
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the Department of Health, Education and Welfare to report
annually to Congress on the health consequences of smoking.

1967 The Federal Communications Commission ruled that the
fairness doctrine applied to cigarette advertising. Stations
broadcasting cigarette commercials had to donate airtime to
antismoking messages.

1968 Philip Morris introduced Virginia Slims, a cigarette strictly for
women. Soon after, other cigarettes for women appeared on the
market.

1969 The Public Health Cigarette Smoking Act of 1969 required a

package label “Warning: The Surgeon General Has Determined
That Cigarette Smoking Is Dangerous to Your Health.” Other
health warnings on advertisements were prohibited. The act
prohibited cigarette advertising on television and radio after
January 1, 1971. The act prevented states or localities from
regulating or prohibiting cigarette advertising or promotion for
health-related reasons.

1970s Tobacco industry marketed its products to countries in Africa,
Asia, and Latin America. * Tobacco sponsorship of sporting
events put tobacco ads back on television.

1970 The Controlled Substances Act of 1970 excluded tobacco from
the definition of a controlled substance.
1971 The Public Health Cigarette Smoking Act went into effect

banning cigarette ads from television and radio at midnight,
January 1. Print ads zoomed up after the ban. * The fairness
doctrine antismoking messages ended when cigarette advertising
ended on television and radio. *Surgeon General Jesse Steinfeld
called for a national Bill of Rights for the Nonsmoker, touching
off the environmental tobacco smoke (ETS) movement. During
the 1970s, nonsmoking sections began to appear on buses,
airplanes, and trains, and in other public places.

1972 Cigarette advertising warnings in print ads began. * The
Consumer Product Safety Act of 1972 did not include tobacco
or tobacco products.

1973 Arizona became the first state to pass a comprehensive
law protecting nonsmokers by prohibiting smoking in
select public places. * The Little Cigar Act banned little
cigar advertisements from television and radio. * The Civil
Aeronautics Board required no-smoking sections on all
commercial airline flights.

1975 The military stopped providing cigarettes in K-rations and
C-rations given to soldiers and sailors.
1976 The Toxic Substances Control Act of 1976 did not include

tobacco or any tobacco products.
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Berkeley, California, enacted the first modern ordinance limiting
smoking in restaurants and other public places. * The American
Cancer Society sponsored its first national Great American
Smokeout.

Utah enacted the first state law banning tobacco ads on any
billboard, streetcar sign, or bus.

Minneapolis and St. Paul, Minnesota, became the first cities to
ban free distribution of cigarette samples in the streets.

* Cigarettes were the most advertised product in some women’s
magazines, with as many as 20 ads in a single issue.

Studies by the American Council on Science and Health showed
that magazines with tobacco ads rarely carried articles about
health dangers of smoking.

The surgeon general’s report was devoted to the health
consequences of smoking for women.

Surgeon General C. Everett Koop’s report on smoking and
cancer made headlines: “Cigarettes Blamed for 30 Percent of All
Cancer Deaths.” « Congress doubled the federal excise tax on
cigarettes to 16¢ per pack.

The FTC determined that its testing procedures may have
“significantly underestimated the level of tar, nicotine, and
carbon monoxide that smokers received from smoking” certain
low-tar cigarettes. * The FTC prohibited Brown & Williamson
Tobacco Company from using the tar rating for Barclay
cigarettes in advertising, packaging, or promotions because of
problems with the testing methodology and consumers’ possible
reliance on that information. * San Francisco, California,
enacted the first strong smoke-free workplace protections,
including a ban on smoking in private workplaces.

On January 13, the FDA approved Nicorette® Gum, a nicotine
gum, as a smoking cessation product. Once available only by
prescription, its sale was now restricted to those over 18 of
age. * On October 12, President Ronald Reagan signed the
Comprehensive Smoking Education Act of 1984 instituting
four rotating health warning labels on cigarette packages

and advertisements (all listed as surgeons general warnings):
smoking causes lung cancer, heart disease and may complicate
pregnancy; quitting smoking now greatly reduces serious risks
to your health; smoking by pregnant women may result in fetal
injury, premature birth, and low birth rate; cigarette smoke
contains carbon monoxide. The act preempted other package
warnings. The act created a Federal Interagency Committee on
Smoking and Health. The act required the cigarette industry to
provide a confidential list of cigarette additives.
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The Cigarette Safety Act of 1984 passed to determine the
technical and commercial feasibility of developing cigarettes
and little cigars that would be less likely to ignite upholstered
furniture and mattresses.

Aspen, Colorado, became the first city to ban smoking in
restaurants. * Philip Morris bought General Foods; R. J.
Reynolds purchased Nabisco Brands Inc.

Surgeon General C. Everett Koop crusaded against smokeless
tobacco and passive smoking. His report said that secondhand
smoke could cause lung cancer and other disorders. * The
Comprehensive Smokeless Tobacco Health Education Act of
1986 instituted three rotating health warnings on smokeless
tobacco packages and advertisements: this product may cause
mouth cancer; this product may cause gum disease and tooth
loss; this product is not a safe alternative to cigarettes. The act
preempted other health warnings on packages or advertisements,
except billboards. The act prohibited smokeless tobacco
advertising on television and radio. The act required the FTC

to report to Congress on smokeless tobacco sales, advertising,
and marketing. The act required smokeless tobacco companies
to provide a confidential list of additives and a specification of
nicotine content in their products.

A workplace smoking ban went into effect at the Department of
Health and Human Services, the first smoke-free federal agency.
* Public Law 100-202 banned smoking on domestic airline
flights scheduled for two hours or less. * The first World No
Tobacco Day was celebrated on April 7. Since then, it has been
observed on May 31 of every year.

R. J. Reynolds Tobacco Company launched its “Old Joe” ad
campaign featuring a “smooth character” cartoon camel.

* Surgeon General C. Everett Koop declared nicotine a highly
addictive substance. * The 15th Winter Olympic games in
Calgary, Canada, were the first to have a smoke-free program.

* The Canadian government passed the Tobacco Products Control
Act, which banned tobacco advertising in Canada. It was struck
down by the Canadian Supreme Court in 1995. « On February 1,
a Newark, New Jersey, federal district court ruled, for the first
time in history, that cigarette manufacturers were liable for the
death of a smoker, Rose Cipollone who died of lung cancer in
1984. Liggett & Myers was ordered to pay Cipollone’s family
$400,000 in compensatory damages. * On April 23, Northwest
Airlines became the first nonsmoking airline. It banned smoking
on all of its domestic flights in North America regardless of
length. « The first World No-Tobacco Day, an internationally
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coordinated event, was held to discourage tobacco users from
consuming tobacco. Now a growing global observance, diverse
celebrations take place every May 31. « California voters passed
a referendum raising the state cigarette excise tax by 25¢ per
pack, the largest cigarette excise tax increase in U.S. history.
Public Law 101-164 banned smoking on domestic airline flights
scheduled for six hours or less (except the cockpit) and on
intercity buses. * The Minnesota Timberwolves basketball team
opened the first major smoke-free stadium in the nation. * The
Tobacco Institute launched an antismoking youth campaign,
“It’s the Law.” » Don Barrett, a Mississippi attorney representing
Nathan Horton, won the case against the American Tobacco
Company, but his client was not awarded money.

Researchers found that Camel cigarette’s cartoon camel was as
familiar to 6-year-olds as Mickey Mouse.

The Synar Amendment to the Alcohol, Drug Abuse, and Mental
Health Administration Reorganization Act required all states

to enact and enforce laws prohibiting the sale and distribution
of cigarettes to children under 18 years. * The Supreme Court
handed down a landmark decision in Cipollone v. Liggett
Group, Inc., ruling that the federal Cigarette Labeling and
Advertising Act of 1965 does not shield tobacco manufacturers
from liability. « Cigar Aficionado was launched celebrating

the pleasures of cigar smoking. One of the most successful
magazine start-ups of the 1990s, it has also been credited with
launching the cigar craze.

The Environmental Protection Agency released its final risk
assessment report on environmental tobacco smoke (ETS),
classifying it as a “Group A” (known human) carcinogen.

In her surgeon general’s report (the first devoted solely to

young people), Joycelyn Elders reported that most smokers
become addicted by age 18, and emphasized the importance of
preventing smoking among children and teenagers. « Baltimore,
Maryland, became the first city to ban tobacco ads on billboards
in most neighborhoods. * The Pro-Children Act of 1994 required
all federally funded children’s services to become smoke free.

* The Department of Defense (DOD) banned smoking in DOD
workplaces. * On February 28 ABC’s news magazine Day One
reported that cigarette companies controlled the content of
nicotine in cigarettes to keep smokers hooked. * On March 29,
a national class-action suit, know as the Castano lawsuit, filed
on behalf of nicotine-addicted smokers, evolved into the largest
class action in U.S. judicial history. The case was dismissed in
May of 1996. « On April 14, in a widely televised broadcast,
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seven executives of the largest American tobacco companies
testified under oath before a House subcommittee that they did
not believe cigarettes and nicotine were addictive. * On May 5,
the nation’s second class-action lawsuit brought by smokers,
Engle v. R. J. Reynolds Tobacco Company et al., was filed. The
trial started on October 14, 1998. « On May 7, the New York
Times published its first report on internal tobacco company
documents stolen by Merrell Williams, a former employee

of a law firm doing work for Brown & Williamson Tobacco
Corporation. « On May 23, Mississippi became the first state to
file a lawsuit suing tobacco companies for reimbursement of the
costs of treating smoking-related illnesses incurred by Medicaid
and other public health care programs in the state. * In June
1994, Geoffrey Bible was named Philip Morris’ president and
chief executive, replacing Michael Miles.

1995 Delta Airlines banned smoking aboard its international flights,
the first and only U.S. airline to provide a completely smoke-free
environment worldwide. * The Department of Justice reached
an agreement with the Philip Morris Companies to remove
from sports arenas and stadiums tobacco advertisements seen
regularly on telecasts of football, basketball, baseball, or hockey
games. * The New York Times disclosed that it obtained some
2,000 pages of documents showing that Philip Morris studied
nicotine and found it affected the body, brain, and behavior of
smokers. ¢ Philip Morris announced a comprehensive program
to curb underage smoking. Called “Action against Access,”
Philip Morris said the program reflected the company’s concern
about the tobacco industry’s negative image caused by young
people who smoke. ¢« On July 1, at 12:01 a.Mm. Pacific standard
time, the University of California at San Francisco Library
posted documents on the Internet stolen by Merrell Williams
from the law firm doing work for Brown & Williamson Tobacco
Corporation. * In August, President Bill Clinton announced
his support for the Food and Drug Administration (FDA)
proposal to regulate tobacco sales, distribution, and marketing
aimed at youth under 18. Clinton was the first president in
history to make smoking prevention among youth a national
priority. * In August the nation’s five largest tobacco companies
filed a lawsuit in Federal District Court in Greensboro, North
Carolina, to block the FDA rule-making procedure. Six trade
groups, including the National Advertisers and the American
Association of Advertising Agencies, filed separate lawsuits
in North Carolina, challenging the FDA’s regulations. * In
October, Steven Goldstone was named chief executive of
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RJR Nabisco Holdings Corporation, after having served as
president and general counsel. * In November 1995, Dr. Jeffrey
Wigand, a former top scientist at Brown & Williamson Tobacco
Corporation, became a whistle-blower, providing tobacco
industry secrets to CBS’s 60 Minutes and to Mississippi lawyers.
* In December the nation’s largest retailer and wholesaler
associations announced the “We Card” program to provide
training and educational materials to retailers to prevent the
sale of tobacco products to underage customers. * In December
a federal hearing examiner awarded death benefits to Philip E.
Wiley whose wife died from lung cancer. This was believed to
be the first award of death benefits in the nation for a workplace
injury connected to secondhand smoke.

The Washington Post disclosed a 1973 R. J. Reynolds Tobacco
Company marketing memo from Claude E. Teague, then RJR
assistant director of research and development. The memo
proposed marketing cigarettes to underage smokers, suggesting
that teenage rebellion might make the risks of smoking more
attractive to that market. * In January the Wall Street Journal
published excerpts of a sealed deposition from Jeffrey Wigand
(former Brown & Williamson Tobacco Corporation employee)
that was leaked to the paper. Wigand claimed that former Brown &
Williamson CEO Thomas Sandefur repeatedly acknowledged
that nicotine was addictive, comments that directly contradicted
Sandefur’s testimony before Congress on April 14, 1994. « In
March the Liggett Group became the first tobacco company to
settle, unilaterally, out of court, a lawsuit with Castano class-
action lawyers and five states suing tobacco companies for the
Medicaid costs of treating smoking-related diseases. * In April,
Nicorette gum became available for nonprescription sale as a
smoking cessation aid. « In May a federal appellate court in New
Orleans, Louisiana, disqualified the Castano suit as a national
class action on the grounds that it involved too many different
state laws and too many plaintiffs. The ruling overturned a

1995 decision that would have allowed almost any smoker

in the country to sue the tobacco industry on the grounds

that tobacco companies manipulated nicotine levels to addict
smokers. ¢ In July the FDA approved the Nicotrol transdermal
patch for nonprescription sale. The patch became available over
the counter starting July 18. « In August a Florida circuit court
awarded $750,000 to 66-year-old Grady Carter, who sued the
maker of Lucky Strikes after he lost part of a lung to cancer in
1991, the second time the tobacco industry was ordered to pay
damages in a liability case. « On August 23, President Clinton
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announced the nation’s first comprehensive program to prevent
children and teens from smoking cigarettes or smokeless
tobacco. The provisions of the FDA rule were aimed at reducing
youth access to tobacco products and the appeal of tobacco
advertising to young people.

1997 On February 28, the FDA ban on tobacco sales to minors went
into effect requiring retailers to card all cigarette and smokeless
tobacco customers under 27 years of age. * On March 20, the
Liggett Group signed a new, broader settlement with 22 states
that sued to recoup smoking-related Medicaid costs. As part
of a settlement, the Liggett Group, the smallest of the major
cigarette companies in the nation, acknowledged that smoking
causes cancer and other diseases, that nicotine is addictive, and
that it and other major tobacco companies deliberately targeted
their products to teens. It provided evidence implicating other
tobacco companies. * On April 25, Federal District Judge
William L. Osteen, Sr., upheld the FDA’s power to regulate
nicotine in tobacco as a drug, but he said the FDA lacked
authority to control advertising and promotions. The FDA and
the tobacco industry appealed the ruling. * On May 28, the FTC
filed an unfair advertising complaint against the R. J. Reynolds
Tobacco Company alleging that its Joe Camel advertising
campaign illegally promoted cigarettes to minors, the first time
the FTC accused the tobacco industry of aiming its products
at youngsters. * On June 20, the tobacco companies and state
attorneys general announced the landmark $368.5 billion
settlement agreement in Washington, D.C., the largest proposed
payout in U.S. history. The settlement collapsed. « On July 3,
Mississippi became the first state to settle its lawsuit against the
tobacco industry for $3.4 billion. « On August 25, Florida settled
its lawsuit against the tobacco industry for $11.3 billion. ¢ In
October, four major tobacco companies settled the first major
class-action lawsuit over the effects of secondary smoke by
flight attendants known as Broin v. Philip Morris Companies,
Inc. « President Clinton announced an executive order to make
all federal workplaces smoke free.

1998 In January, Texas settled its lawsuit against the tobacco industry
for at least $15.3 billion over 25 years. * Tobacco executives
testified before Congress that nicotine is addictive and smoking
may cause cancer. * On March 30, Sen. John McCain (R-AZ)
offered a comprehensive tobacco bill that would toughen the
June 1997 settlement reached with state attorneys general and
public health groups. The bill was killed in the Senate in June.

* On May 8, Minnesota settled its lawsuit against the tobacco
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industry for $6.5 billion. As a result of the suit, the Council for
Tobacco Research was disbanded. * On November 14, 1998, the
attorneys general of 46 states and 5 territories and the nation’s
four biggest cigarette companies reached agreement on a $206
billion tobacco settlement, the biggest U.S. civil settlement in
history, now known as the Master Settlement Act (MSA). Unlike
the earlier June 1997 tobacco settlement, the 1998 MSA, which
settled Medicaid lawsuits, did not need congressional approval.
Patricia Henley was awarded $51.5 million in damages against
Philip Morris. A state judge later cut the verdict to $26.5
million. Philip Morris appealed the award. A jury in Portland,
Oregon, awarded the family of Jesse Williams $79.5 million
against Philip Morris in punitive damages plus $821,485 in
compensatory damages for medical costs and pain and suffering.
The judge later reduced the punitive damages to $32 million.
Philip Morris appealed the case. * In the first class-action lawsuit
to go trial, a Florida jury said five tobacco companies engaged
in “extreme and outrageous conduct” in making a defective
product. ¢ In September the U.S. Justice Department sued the
tobacco industry to recover billions of government dollars spent
on smoking-related health care.

The Supreme Court ruled 5—4 against the FDA finding that the
agency lacked the authority to regulate tobacco. ¢ California
became the first state to ban smoking in bars and restaurants.

* Canada unveiled its graphic new cigarette warning labels that
covered half of each cigarette box. * RIR marketed its Eclipse
cigarette as a healthier alternative. * In February, farmers sued
tobacco companies in a $69 billion lawsuit seeking to recover
damages they say were caused by the industry’s settlement

with the U.S. government. * In March a California superior
court jury found that the Philip Morris and R. J. Reynolds

acted with malice, knew about the health hazards of smoking,
and deliberately misled the public about those dangers. It also
found that the two companies committed fraud. It ordered the
companies to pay $1.7 million in compensatory and $20 million
in punitive damages to Leslie Whiteley. Her husband was
awarded $250,000 for loss of companionship. Both companies
appealed.  In April in the second phase of the landmark Florida
class-action trial, the jury awarded two smokers $6.9 million

in compensatory damages. The jury awarded a third smoker
$5.8 million, but determined that he could not collect because
the four-year statue of limitations had run out.  In June the

U.S. Department of Transportation banned smoking on all U.S.
international flights. « In July a jury ordered the tobacco industry
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to pay $145 billion in punitive damages to sick Florida smokers,
a record-shattering verdict. * The American Legacy Foundation
launched its “truth” campaign, led by teens.

2001 President Clinton issued an executive order announcing the
U.S. government’s leadership on global tobacco control and
prevention. * In March, Grady Carter collected $1.1 million from
Brown & Williamson Tobacco Corp. The payment, covering a
1996 jury award of $750,000 plus interest, represented the first
time an individual collected payment from the tobacco industry
for a tobacco-related illness. ¢ In June a California jury awarded
Richard Boeken $3 billion in his suit against Philip Morris in
Los Angeles. The amount was later reduced to $100 million.

* In August, the National Conference of State Legislators report
found that only 5 percent of state tobacco settlement monies
from the MSA went to tobacco control.

2002 In January, President Bush signed into law the Safe and Drug-
Free Schools and Communities Act. In a section titled the
“Pro-Children Act of 2001,” the new law banned smoking
within any indoor facility owned or leased or contracted for
and utilized for routine or regular kindergarten, elementary,
or secondary education or library services to children. * In
September a jury ordered Philip Morris to pay Betty Bullock
$28 billion in punitive damages, the largest payment to a single
plaintiff in history and the largest single judgment against Philip
Morris. (Bullock v. Philip Morris, Inc.) The award was slashed
to $28 million in December. * In December a federal appeals
court upheld a $1.4 million verdict against Olympic Airways
in the secondhand-smoke death of Dr. Abid Hanson from an
asthma attack, the largest individual secondhand-smoke award
in the United States. * In December a ban on smoking became
effective throughout the U.S. military, in accordance with
President Clinton’s 1997 executive order banning smoking in all
federal facilities, and after Defense Secretary Cohen’s three-year
grace period for all Morale, Welfare and Recreational facilities.
Barracks and housing remained exempt.

2003 On January 27, Philip Morris Companies stock began trading
as Altria Group Inc. Philip Morris USA, Philip Morris
International, and Kraft Foods Inc. will keep their names.

Altria is derived from the Latin word altus, reflecting a desire
to “reach higher.” « The World Health Organization’s (WHO’s)
Sixth Framework Convention on Tobacco Control session met
in Geneva, finalizing a landmark treaty to stem tobacco use
and related disease worldwide. It was formally adopted by 192
nations in May. ¢ In March, New York City banned smoking
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in all public places. ¢ In March, Illinois Circuit Court Judge
Nicholas Byron ruled in Susan Miles et al. v. Philip Morris

Inc. that Philip Morris had to pay $10.1 billion in damages for
misleading smokers into believing that low-tar cigarettes are
safer than regular brands. ¢ In July, New Jersey raised its state
tax rises 55¢ per pack, bringing New Jersey’s total cigarette tax
to $2.05 per pack, making it the highest in the nation—the first
to break the $2 barrier. Thirty states increased cigarette taxes
since January 2002. « In August, 26 state attorneys general wrote
the president of the Motion Pictures Association of America,
urging him to help reduce smoking in the movies. * In August,
R. J. Reynolds paid $196,000 to the estate of Floyd Kenyon, the
second time an individual collected payment from the tobacco
industry for a tobacco-related illness. This was the first time RJIR
paid damages in an individual product-liability lawsuit.

On July 30, the nation’s second and third largest tobacco
companies, R. J. Reynolds and Brown & Williamson, merged,
establishing Reynolds American Inc. as the parent company of
R. J. Reynolds Tobacco Company, Santa Fe Natural Tobacco
Company, Lane Limited, and R. J. Reynolds Global Products.

In February, WHO’s Framework Convention on Tobacco Control
went into effect in 57 countries that ratified the treaty. One
hundred eleven nations signed it but did not ratify it.

In March the Supreme Court refused to hear the Patricia Henley
appeal. Henley’s $9 million award against Philip Morris stood.
The tobacco company paid $10.5 million in compensatory and
punitive damages and about $6.2 million in interest to Henley,
the second payout for Philip Morris, and the largest. It was also
the first punitive damages ever paid to an individual smoker.

R. J. Reynolds won a lawsuit. A jury found that exposure to
secondhand smoke in airplane cabins did not cause the chronic
sinusitis of Lorraine Swaty, a flight attendant for US Airways.
In May the New Hampshire governor signed a fire-safe cigarette
law, making New Hampshire the fifth state to require fire-safe
cigarettes. The law went into effect on October 1, 2007. New
York (2004), Vermont (2006), California (2007), and Illinois
(2008) also had such laws on the books.

On August 17, U.S. District Judge Gladys Kessler issued a final
opinion in the U.S. government’s landmark lawsuit, initiated

in 1999, against the major tobacco companies (except Liggett)
under Racketeer Influenced and Corrupt Organizations (RICO).
The judge found that the companies violated racketeering laws
and defrauded the American people by lying for more than
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50 years about the health risks of smoking and their marketing
to children. Besides enjoining the companies from lying in

the future, the judge also enjoined them from using light-type
descriptors. She ordered them to issue corrective statements.

2007 In November, R. J. Reynolds announced that it would stop
advertising in newspapers and consumer magazines in 2008.
2009 The largest federal tobacco tax increase in history took effect in

April when the cigarette tax jumped from 39¢ a pack to $1.01.

President Barack Obama signed the Family Smoking Prevention
and Tobacco Control Act, historic legislation granting

authority over tobacco products to the U.S. Food and Drug
Administration.

The U.S. Food and Drug Administration banned cigarettes with
fruit, candy, or clove flavors.

Dr. Lawrence R. Dyton was named as the first director of the
new Center for Tobacco Products.

2010 A U.S. District Court judge overturned two of the marketing
restrictions in the Family Smoking Prevention and Tobacco
Control Act, but backed most limits on merchandise sales, event
sponsorships, and free samples of cigarettes.

The FDA’s new Tobacco Products Scientific Advisory
Committee met for the first time. What to do about menthol
flavorings in cigarettes topped the panel’s agenda.
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APPENDIX B

Annotated Primary
Source Documents

Document 1: Republican Senator Reed Smoot’s Tobacco

Regulation Speech in the U.S. Senate, June 10, 1929;

Congressional Record 71st Congress, 1st Session,

pp- 2586-90.
Reed Smoot represented Utah in the U.S. Senate for 30 years. The only
Mormon apostle to serve in the U.S. Senate, Smoot addressed tobacco prod-
uct marketing and advertising aimed at women and children as well as his
proposal to extend the Food and Drugs Act to tobacco and tobacco prod-
ucts. These issues still concern the medical and public health communities
80 years later.

Mr. Smoot: Mr. President, 10 years ago, when in certain quarters of our met-
ropolitan cities a saloon flourished on every corner, when red lights marked
houses of infamy, when blazing electric signs reminded the passerby that it was
time for another drink of whisky, no tobacco manufacturer, despite the vast
license permitted, had the temerity to cry to our women, “Smoke cigarettes—
they are good for you.” When newspapers were filled with cure-all and patent
medicines advertisements, no manufacturer of a tobacco product dared to offer
nicotine as a substitute for wholesome foods; no cigarette manufacturer was so
bold as to fly in the face of established medical and health opinion by urging
adolescent boys to smoke cigarettes, or young girls—the future mothers of the
Nation—to adopt the cigarette habit.

Not since the days when public opinion rose in its might and smote the dan-
gerous drug traffic, not since the days when the vendor of harmful nostrums was
swept from our streets, has this country witnessed such an orgy of buncombe,
quackery, and downright falsehood and fraud as now marks the current campaign
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promoted by certain cigarette manufacturers to create a vast woman and child
market for the use of their product.

In bringing to the attention of my colleagues in Congress a situation which de-
mands strong legislative remedy if the health and welfare of the Nation are not to
be increasingly undermined by an evil which promises to be greater than alcohol
I desire to make it clear that no attack is intended upon the tobacco growers of
our country, many of whom are in the grip of pernicious cigarette-manufacturing
interests; that I realize that many tobacco manufacturers, with a due sense of their
social obligations, have refrained and are refraining from exploiting public health
in the sale of their products; and that the use of tobacco as a moderate indulgence
by adult people is not in question. I rise to denounce insidious cigarette campaigns
now being promoted by those tobacco manufacturing interests whose only god is
profit, whose only bible is the balance sheet, whose only principle is greed. I rise
to denounce the unconscionable, heartless, and destructive attempts to exploit the
women and youth of our country in the interest of a few powerful tobacco organi-
zations whose rapacity knows no bounds.

Whatever may be said of the moderate indulgence in the use of tobacco it
is clear that the issue raised before the country in some of the current cigarette
campaigns is the issue raised by urging excessive cigarette smoking; by flaunting
appeals to the youth of our country; by misrepresenting established medical and
health findings in order to encourage cigarette addiction.

These great cigarette campaigns, into which millions are being pored in order
to create new armies of cigarette addicts, have been accompanied by a barrage
of the most patent hypocrisy. “There is not the slightest basis, either in this com-
pany’s advertising or radio broadcasting, for any suggestion that this or any other
tobacco company is planning to create a vast child market for cigarettes,” George
Washington Hill, president of the American Tobacco Co., has protested in the
newspapers. “I should be as shocked,” he has declared, “as anybody else if a to-
bacco company should undertake to appeal to adolescents.”

What is to be said for such a statement, when, at the very moment that this is
written, the American Tobacco Co. dares to flaunt on the billboards of the Nation
posters showing an adolescent girl smoking cigarettes?

What is to be said about such a statement when the American Tobacco Co.
stands self-convicted before the country for broadcasting tainted testimonials
from professional athletes, urging cigarettes as aid to physical prowess, although
it has since been forced by innumerable protests addressed to radio stations to
discontinue these claims on the air.

What is to be said about such a statement when to this very day the American
Tobacco Co. attacks public health by urging young women to maintain slender
figures by smoking cigarettes?

For months the gigantic machine of deception and fraud set up by perni-
cious cigarette interests has been gathering momentum. Under cover of alleged
competition—the “newer competition,” as Mr. Hill describes it in an article in
the June issue of World’s Work—the campaign to place a cigarette in the mouth
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of every woman and youth in the United States has now been extended to every
town and village in the country. Mr. Hill’s account of the accidental observation
that led to the present campaign is very illuminating. He writes:

I was driving home from my office one afternoon last fall when my car was
stopped by a traffic light. A very fat woman was standing on the near corner
chewing with evident relish on what may have been a pickle, but which I
thought of instantly through a natural association of ideas as a sweet.

That had no great significance until a taxicab pulled in between my car
and the curb and blocked my view of the fat woman. I found my eyes rest-
ing easily on a pretty and very modern flapper whose figure was quite the
last word in slimness. The girl took advantage of the halt to produce a long
cigarette holder, filled it with a fag, and lighted up.

But pickle or candy—he did not care which—this flash of vision in the brain
of the president of the American Tobacco Co. became we are told, the basis of
a $12,000,000 advertising effort in which football coaches were hired to tell the
American boy that cigarettes put vim and vigor into the most strenuous of all
physical exercises; in which the alleged testimonials of opera singers were used
to persuade the American public that cigarette smoke was soothing to the throat;
in which current celebrities were made to say that the cigarette habit was a social
asset; in which moving-pictures actresses, stage stars, and others were paid to tell the
American woman that they retained their lovely figures only by smoking cigarettes.

What a pity Mr. Hill’s limousine did not take him further afield. He might have
traveled to Atlantic City on May 29 and heard the appalling reports made at the
annual convention of the National Tuberculosis Association. Here is how the New
York Times of May 30 heads its account of the meeting:

Find tuberculosis gains among girls; physicians of convention lay rise to
smoking, late hours, and inadequate diet; victims of “flapper” age; death
rate, 50 percent greater than among boys five years ago, now is shown to be
100 percent higher.

In any schoolroom he could have seen the dwarfed body of an habitual boy
smoker, ruined in health and morals by being led into the cigarette habit at a ten-
der age.

Mr. Hill might have inquired of any reputable physician who could have told
him that intestinal catarrh, ulcer, liver hemorrhages, kidney degeneration, chronic
bronchitis, heightened blood pressure, palpitation of the heart, pronounced ane-
mia, Bright’s disease, neurasthenia, cancer of the mouth and nose, premature se-
nility are but a few of the ailments of which nicotine poisoning stands convicted
by the medical profession.

The evil examples set by the most powerful factor in the American tobacco
industry has been quick to bear fruit. A widespread advertising campaign is now
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under way that actually features cigarettes as a newly discovered nerve tonic. In
many women’s colleges resentment has been caused by the free distribution of
cigarettes designed to start girl undergraduates on the road to cigarette addiction.
Another company sends congratulatory birthday greetings with a carton of ciga-
rettes to boys who have reached 16 years of age. Every temptation that greed can
devise is thus placed in the path of our boys and girls.

No wonder that the serious social problems presented by this huge campaign
of miseducation have stirred so many elements of our national life. In the Journal
of the American Association on December 8, 1928, the campaign is condemned
in the following words:

Who would have thought 10 years ago that cigarettes would be sold to the
American public ... actually by insistence on the health qualities of cer-
tain brands? That American womanhood passed during the last five years
through one of those periodic crazes that have afflicted womankind since
the world began is not a secret. Indeed, women everywhere began to cul-
tivate sylphlike figures, dieted themselves to the point of destruction; and
tuberculosis rates, particularly for young girls, rose in many communities.

At the same time the manufacturers of Lucky Strike cigarettes having se-
cured, they claim, statements from 20,678 physicians that Lucky Strikes were
less irritating than other cigarettes, are promulgating a campaign in which they
assert that those cigarettes do not cut the wind or impair the physical condition,
and that Lucky Strikes satisfy the longing for things that make you fat without
interfering with a normal appetite for health foods. To which the simple reply is
made, “Hooey.”

The human appetite is a delicate mechanism and the attempt to urge that it be
aborted or destroyed by the regular use of tobacco is essentially vicious.

The Life Extension Institute, whose board is made up of leading American
physicians and public-health authorities, is definitely on record with regard to
tobacco. In its bulletin headed What it Costs to Smoke Tobacco, it is declared
that among 5,000 smokers examined who showed various physical impairments
requiring medical supervision, 6 percent suffered from thickened arteries, 15 per-
cent from rapid pulse, 15 percent from decayed teeth, 13 percent from gum re-
cession, 27 percent from marked pyorrhea. The Life Extension Institute likewise
reports college texts which indicate lower scholarship records by students who
inhaled tobacco fumes. The bulletin includes the following statement:

How many deaths have occurred from typhoid and from surgical operations
upon those who have injured the nervous mechanism of their circulation by
tobacco will never be known. But surgeons have noted instances of failure
to rally after operations among cigarette smokers.

No less significant is the fact that at a time when powerful cigarette inter-
ests are screaming from every billboard and through millions of radio sets their
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pernicious advice to the women of our country to maintain a slender figure by
smoking cigarettes, the Metropolitan Life Insurance Co. finds it necessary to warn
its policyholders as well as the general public against such harmful dieting:

The desire for extreme slenderness—reads its statement—is bringing serious
consequences. When stimulants, sedatives, or drugs are substituted for the
food needed to build health or strength the penalty is certain and severe—
frequently broken health and sometimes death.

The bibliography of those who have condemned the excessive use of tobacco
includes some of the greatest names in medicine and public health in the history of
this country—Dr. Alexander Lambert; the late Doctor Janeway, of Johns Hopkins
Hospital; Doctor Sheldon, of Cornell University Medical College; Dr. Eugene
L. Fisk, medical director of the Life Extension Institute; Professor Pack, of the
University of Utah; Prof. M.V. O’Shea, of the University of Wisconsin; Dr. Arthur
Deramont Bush, of the University of Vermont; Prof. W. P. Lombard, professor of
physiology of the University of Michigan; Dr. Harvey W. Wiley; Dr. Samuel G.
Dixon, commissioner of health for Pennsylvania; Dr. J. H. Kellogg, superintendent of
Battle Creek Sanitarium; Dr. Francis Dowling; Dr. Elbert H. Burr; Dean Hornell, of
Ohio Wesleyan University; Dr. Henry Churchill King, president of Oberlin College;
Robert Lee Bates. Of the psychological laboratory of Johns Hopkins University;
Dr. Pierce Clark. Consulting neurologist of the Manhattan State Hospital, New
York. A host of other investigators might be mentioned.

But a no more pertinent, timely, and measured condemnation of the current
cigarette propaganda can be quoted than the statement made on June 7, 1929 by
Dr. Hugh S. Cumming, Surgeon General United States Public Health Service.
He said:

The cigarette habit indulged in to excess by women and girls tends to cause
nervousness and insomnia. If American women generally continue the
habit, as reports now indicate they are doing, the entire Nation will suf-
fer. The physical tone of the whole Nation will be lowered. The number of
American women who are smoking cigarettes to-day is amazing. The habit
harms a woman more than it does a man. The woman’s nervous system
is more highly organized than the man’s. The reaction is, therefore, more
intense. It may ruin her complexion, causing it to become gradually ashen.
Propaganda urging that tobacco be used as a substitute for food is not in the
interest of public health, and if practiced widely by young persons will be
positively harmful.

It was natural that the great voice of the pulpit should rise in indignant protest
against the appalling exploitation of the health and welfare of the American fam-
ily inherent in the current cigarette propaganda.

The board of Christian education of the Presbyterian Church in the United
States; the board of temperance, prohibition, and public morals of the Methodist
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Episcopal Church; the board of education of the Reformed Church in America, as
well as the Congregational Church extension boards, have denounced the insidi-
ous cigarette campaign. The United Presbyterian General Assembly, meeting at
Pittsburgh on June 4, 1929, protested in a resolution against the “boldness of the
tobacco interests in advertising their wares over the radio, in newspapers, and on
billboards.”...

Nearly every leading organization concerned with the education of our young,
with juvenile delinquency, with the maintenance of public morals, has taken some
action to protest against the wholesale attempt to nicotinize the youth of our
Nation, including the National Education Association, the American Federation of
Teachers, the American Eugenics Society, the American Child Welfare Association,
and numerous parent-teacher associations throughout the country.

The General Federation of Women’s Clubs declared its views on cigarette
smoking at its fifteenth biennial convention in a resolution reading as follows:

Whereas the cigarette is a serious menace to the physical, mental, moral, and
spiritual development of the youth of our country: Therefore be it Resolved,
That the women of the General Federation go on record as favoring an edu-
cational propaganda against cigarettes, and further indorsing state legisla-
tion prohibiting the furnishing of cigarettes to minors.

The contemptuous term “tainted testimonials,” coined by leading advertising
men to describe the purchased testimony offered by cigarette interests, is suffi-
cient indication of the way in which American business generally views this cam-
paign. What quackery! Overnight, as it were, the old “coffin nail,” against which
we solemnly warned our young, became the sovereign good. Are you suffering
from a sore throat? Gargle with cigarettes—there is not a cough in them. Would
you be slender and charming? Substitute cigarettes for wholesome foods. Would
you gain laurels on the football field? Cigarettes will give you vim and vigor.
Would you be a great general? Forget that an army marches on its stomach—it
marches on cigarette stubs. Would you be a popular sea hero? Throw the life
preservers overboard—and place your trust in a package of cigarettes.

It is a high affirmation of American business standards that the Association of
National Advertisers, including the most reputable business interests of the coun-
try, at its meeting in French Lick, Ind., during the week of May 27, passed the fol-
lowing resolution repudiating the tainted testimonials now used in the nation-wide
cigarette propaganda on the billboards and in the magazines:

Whereas we believe that advertising, in order to be lastingly effective and
profitable, must not only be truthful and sincere but must also appear to
be; and Whereas, this being our belief, it naturally follows that we view
with disapproval the use of the so-called paid testimonials: Therefore be
it Resolved, That our members continue carefully to scrutinize their own
advertising from this standpoint, and that they express this opinion of the
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association on insincere testimonials, gratuitous or paid for, at every op-
portunity.

It is important to note, also that out of 786 advertising agencies and national adver-
tisers which answered a questionnaire from the National Better Business Bureau, 581
expressed emphatic condemnation of tainted testimonial advertising. The cigarette
campaign, it is evident, is a libel—a great libel—upon American business ethics. ...

It will be noted that the consumption of cigarettes in the United States has
now reached the enormous total of 102,000,000,000, an increase of 118 percent
during the last decade. In 1901, only 3,000,000,000 cigarettes were consumed by
the American public. The increase from that figure to the present annual rate of
consumption is more than 3,000 percent.

What is the bill which the Nation pays for this huge tobacco consumption? In
terms of premature death, of disease, of ill health, of lessened efficiency, of loss
through fires started by smoking, the sum is incalculable. In the price paid directly
in dollars and cents, the following comparative table, compiled by the National
Education Association, for the year 1926, based on United States Treasury
Department tax returns, is illuminating:

Cost of public schools, elementary, secondary,

and collegiate, in 1926 $2, 255,251,327
Spent for tobacco, 1926 $2,087,110,000
Spent for life insurance, 1926 $2, 624,000,000

It is evident that there is a deeper, more sinister purpose behind the vast ma-
chinery of deception created for the cigarette campaign than the “new compe-
tition” by which the American Tobacco Co. seeks to cloak its attack upon the
public health. The cigarette interests concerned in the present campaign are play-
ing for larger stakes than a mere share of the farmer’s, the dairy producer’s, the
baker’s, the ice cream man’s, the candy man’s, the sugar man’s, and the grocer’s
dollar. All producers and purveyors of raw and manufactured food products are
well within their rights in attacking such a campaign of unfair competition, when
the American public is urged, on the basis of misleading and destructive health
claims, to substitute cigarettes for wholesome foods. Farm groups and farm orga-
nizations, at a time when Congress is legislating on important problems of farm
relief, are fully justified in denouncing a campaign which seeks to increase harm-
ful and destructive dieting habits that have done so much to reduce the per capita
consumption of foodstuffs in the United States.

What pernicious tobacco interests really see is the vacant throne created by the
deposition of King Alcohol. And well they may. Let me quote from the second
volume of Modern Medicine by Doctors Osler and McCrea:

Many patients (alcoholic) in whom the attack seems to be without exciting
cause, if questioned closely, are found to be great tobacco smokers, and the
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cause of their outbreak is a really recurrent poisoning by tobacco. Usually
the history is that they smoke, especially the cigarette smokers, incessantly
and to excess. This finally makes them nervous. Then they smoke more to
quiet their nervousness until finally they seek another narcotic to quiet them;
then they naturally turn to alcohol.

The link between the drink habit and the drug habit inherent in excessive ciga-
rette smoking has been made clear repeatedly by medical authority.

The insidious cigarette campaign now in progress concerns every father and
every mother of children in the country; every man and woman responsible for
the education of the young; every medical and health authority; every employer
of labor; every worker whose efficiency is decreased by the cigarette habit. It
concerns every welfare organization, every tuberculosis association, every life
and fire insurance company, every property owner, every juvenile protective as-
sociation. ...

The challenge hurled at public health, public welfare, and business decency by
destructive cigarette interests must be fairly and squarely met. State legislation is
now attempting to cope with the problem.

In Illinois a bill has been introduced in the general assembly for the restriction
of advertising which urges young people to smoke cigarettes. A similar measure
is before the senate of that State.

A bill to prevent the advertising of cigarettes through the radio and on the bill-
boards, introduced February 12, is now before the Idaho State Senate.

The laws of the State of Maine have put tobacco in the class with poisons and
narcotic drugs.

In the State of West Virginia tobacco is placed by statute in the class with
opium.

In Michigan a bill has been offered in the lower house against advertising de-
signed to promote the sale of cigarettes to women.

In the State of Utah billboard and street-car advertising of cigarettes has been
made a misdemeanor.

In Mississippi Dr. W.F. Bond, State superintendent of education, is calling for
a nation-wide effort to combat the millions of dollars that cigarette manufacturers
are spending for propaganda.

In California schools are required by law to instruct children as to the injurious
effects of tobacco and the sale of cigarettes is forbidden to any girl or boy under
the age of 18.

In practically every other state of the Union public disapproval of cigarettes for
minors is expressed by law in one form or another.

At the present time intensive efforts are in progress in various communities
against the billboard advertising of the American Tobacco Co., which has dared
to feature a poster picturing a girl of tender years actually smoking cigarettes.
These community efforts are now in progress in Arkansas, California, Colorado,
Idaho, Illinois, Iowa, Massachusetts, Michigan, Minnesota, Mississippi, New
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York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, South Dakota,
Texas, Tennessee, Washington, and other States.

But the time has come for the Congress of the United States to take definite
action. The sale of cigarettes, promoted upon a national scale, is properly a subject
of interstate commerce. Cigarettes and many tobacco products are nationally ad-
vertised in media which in most cases are subject only to Federal control.

I am convinced that the present great license assumed by certain cigarette in-
terests would have been impossible if tobacco and tobacco products were subject
to the same regulations that apply to basic food products or to drug products, in
which latter classification tobacco properly belongs.

Only a fine technicality permits tobacco at the present time to escape proper
classification and control. In section 6 of the food and drugs act drugs are defined
as “all medicines and preparations recognized in the United States Pharmacopoeia,
or National Formulary, for internal and external use.”

In the past tobacco has been listed in the pharmacopoeia as a drug, but was
dropped in the last revision of the work with the following explanation, which
makes the reason for omission self-evident:

Tobacco, the leaves of Nicotiana tabacum, was official in former pharmaco-
poeia, but was dropped in the last revision. It was formerly highly esteemed
as a vulnerary, but is little used as a drug by intelligent physicians. A decoc-
tion of tobacco in which corrosive sublimate has been dissolved makes a
satisfactory bedbug poison.

Although tobacco is thus officially banned as a remedy, despite the claims of the
American Tobacco Co. that it promotes the health of the user, the fact remains that
tobacco contains many injurious drugs, including nicotine, pyridin, carbolic acid,
ammonia, marsh gas, and other products.

While basic food products upon which our agricultural population is depen-
dent, while any drug and medicines the use or abuse of which may have a bearing
upon public health, are under the Food, Drug, and Insecticide Administration of
the United States Department of Agriculture, tobacco, the abuse of which has
become a national problem, is not included within the regulations of the food and
drugs act, for the merely technical reason that since modern medical practices has
abandoned it as a remedy it is no longer listed in the pharmacopoeia.

The bill which I now lay before this body, designed to protect public health and
public welfare from the further exploitation of irresponsible cigarette interests,
provides:

(a) For the inclusion of tobacco and tobacco products within the scope of the
food and drugs act,

(b) For the amendment of the food and drugs act so that claims made for
food and drug products in any advertising medium subject to interstate-
commerce control should be under the same strict regulation now applied
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to labels or other descriptive matter on, within, or around the container in
which the product is packed.

Public interest, efficiency, and economy require the amendment to the food and
drugs act empowering the Food, Drug, and Insecticide Administration to proceed
against any manufacturer of a drug or food product whose public sales claims are
partly or wholly unjustified by the facts. The Federal Trade Commission, which
now cooperates with the Food, Drug, and Insecticide Administration, has no labo-
ratory facilities and no adequate corps of investigators. Procedure is slow, there-
fore, and in matters affecting public health vast harm may be done before the
Federal Trade Commission is ready or able to take action in the premises.

This measure is proposed, therefore, to remedy this situation and in order to
avoid duplication, the overlapping of authority, the diffusion of responsibility, and
the dual expense to the Government.

The bill which I now send to the Clerk’s desk is designed to meet a problem of
such great and immediate importance to public health and of such vital interest to
our agricultural producers and business men that [ am confident it deserves and
will obtain support of every Member of Congress.

Document 2: Horace R. Kornegay, president of the

Tobacco Institute, Congressional Record-House,

September 29, 1976, pp. 33754-55.
Mpr. Kornegay, a former member of the House of Representatives from North
Carolina, addressed the convention of the Tobacco Workers International
Union, which represented more than 50,000 men and women from the
United States and Canada. In his speech, “Tobacco’s Need for Unity,” in-
serted in the Congressional Record on September 29, 1976, he dealt with
what he perceived as manifestations of antitobacco prejudice since 1621,
“prohibition bills masquerading as public health bills,” and the need for
labor, management, and agriculture to unite against antitobacco people
who make smokers social outcasts as well as shift the blame for disease and
industrial and environmental pollution on tobacco.

When our president, Rene Rondou [president of the Tobacco Workers
International Union], and your secretary-treasurer, Homer Cole, asked me to
speak to your convention, I accepted with pleasure. “Avec Plaisir,” as those del-
egates from across our Northern border say.

This is the first time a president of the Tobacco Institute has been given this
opportunity and I thank you for it.

I regard it as more than an opportunity, however. I regard it as a necessity, parce
que je suis aussi un travailleur du tobac ... because I too am a tobacco worker.
And never before is the time more ripe to fight back.

This being our Bicentennial year, we have heard a lot about our Founding
Fathers, the Declaration of Independence, the Constitution and the Bill of Rights.
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There has been much talk about our unique form of representative democracy,
our system of checks and balances, and our government of laws not men.

But one subject has been almost totally omitted.

This being the convention of the Tobacco Workers International Union, I can
think of no better place to remedy this omission—and to mention the unmention-
able. I refer, of course, to tobacco—which a lot of people are trying to turn into
a dirty word.

Tobacco played a vital role in America 200 years ago. With your help it will
play a vital role for another 200 years—and more.

Without tobacco, the Jamestown colony would not have taken root on
American soil.

Without tobacco, the Chesapeake colonies would not have flourished and at-
tracted colonists to our shores.

Without tobacco, the Continental Congress would not have had funds to equip
General Washington’s army, and the Revolutionary War would have been lost.

To put it very simply, without tobacco there would have been no American his-
tory, no Bicentennial to celebrate.

Now let me ask you to think about the role that anti-tobacco zealots played in
American history.

In 1621, King James came close to destroying Jamestown with a proposal to
ban the tobacco trade.

In 1671, King Charles drove the price of tobacco down to half a cent a pound
and almost wiped out the thriving colonies of Maryland and Virginia.

To put it very plainly, the ruinous tobacco policy of these anti-tobacco mon-
archs converted loyal English colonists into American revolutionaries.

Two hundreds years later, we can truly say, the more things change the more
they stay the same.

In the early days, tobacco smoking was taken up by the people so fast that po-
tentates feared and persecuted it. Today tobacco still provides pleasure to millions
upon millions of people and still harassed by government bureaucrats who do not
like what they cannot control.

Now, as in the past, tobacco is valued by the multitude and vilified by
the elite.

The situation is unlikely to change in the near future. If anything, the attacks on
tobacco will worsen. In an age dominated by science, the alleged threat to health
is a powerful fuel tossed on the fires of controversy.

No longer condemned solely on moral or religious grounds, tobacco is now
indicted as a menace to the health of smokers and nonsmokers.

The antismoker no longer holds himself to be only the keeper of his brother’s
soul, but also of his body. The right to protect a smoker from himself has al-
ways been questionable. The right to protect the nonsmokers from the smoker is
a phony issue.

It is the equivalent of legislating against the mote in one fellow’s eye and ignor-
ing the beam in another’s. The argument, as preposterous as it is, has nevertheless
attracted headlines and support in Federal and state legislatures. Several states
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have restricted smoking in public places on the theory that a smoker in one corner
of a room is going to affect the health of a nonsmoker in the other corner.

On this flimsy basis, many states have regulated smoking or segregated smok-
ers in restaurants, sports arenas, supermarkets and all sorts of public places. Do
not misunderstand, I do not advocate an absolute right to smoke wherever and
whenever you choose. I do not advocate an absolute right to light up and puff away
in total disregard of anyone else. I do, however, object to and oppose legislation
that overregulates personal behavior which has always been handled by the exer-
cise of common sense and common courtesy. And I most vigorously oppose the
sacrifice of our personal freedom before the False God of Prohibition, masquerad-
ing as “public health.”

As public health measures, not one of these nonsmoker bills meets the mini-
mum standard of common sense. Not one calls for measuring the air quality in a
public room before or after smoking is banned or smokers are segregated. Not one
seeks to determine if the air has actually been cleared.

Not one of these bills takes any interest in the air people are forced to breathe
outside of public rooms or public places. Not one is concerned about any other
odors, fumes, dust, exhausts or emissions that assault the lungs, nasal passages
and eyes in public places.

Why? The reason is obvious. They are not public health proposals. They are
just the latest manifestation of anti-tobacco prejudice that is as old as tobacco
itself. These measures are simply the latest tactic in the long crusade against the
leaf. They are just the latest harassment of smoking and smokers designed to re-
duce millions of tobacco consumers to second-class citizens, to make them social
outcasts, to get them to quit smoking. They are prohibition bills masquerading as
public health bills.

These attacks will fail ... if—and only if—tobacco workers and manufacturers
and growers unite in a common struggle to resist them.

Fortunately, 1976 is a Bicentennial year, it is also an election year, presidential,
senatorial, congressional, and local. In a democracy, the best time to send a mes-
sage to officials is when they need our votes. This is the year to get our message
across to every candidate in every election.

This is the year to tell the politicians a few facts of life.

Tell them that nearly 70,000 production workers—including the 33,000 mem-
bers of the TWIU—don’t intend to lose their jobs because of overregulation by
bureaucrats.

Tell them that 600,000 farm families who grow almost 3 billion pounds of to-
bacco don’t intend to be driven off the land into big city welfare traps because of
overregulation by bureaucrats.

Tell them manufacturers don’t intend to close down plants that produce over
600 billion cigarettes because of overregulation by bureaucrats.

Tell them that the entire tobacco community is fed up with the constant at-
tempts to shift the blame for industrial and environmental pollution on to the
backs of tobacco workers, growers, and smokers.
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Tell them that people who live in heavily industrialized parts of town have
higher rates of lung cancer than people living in the affluent suburbs—and that
can’t be blamed on tobacco.

Tell them we are sick and tired of having tobacco made the scapegoat for un-
solved health problems. Tell them we are sick and tired of seeing tobacco used as
a red herring for other suspected health hazards.

Let me tell you a true story.

Seventy-five years ago the Journal of the American Medical Association pub-
lished a doctor’s report. He said that every tuberculosis patient he had seen for
several years was a cigarette smoker. He jumped to the familiar conclusion—
eliminate cigarettes and thus eliminate tuberculosis.

As you know. Cigarettes were not eliminated. They became increasingly popu-
lar. Yet TB has virtually disappeared due to the discovery and use of antibacterial
drugs. What if cigarettes had been banned, factories closed, jobs eliminated, farms
abandoned?

But what if the good doctor’s advice had been taken instead? Do you sup-
posed he would have come around to apologize for his terrible mistake? Would
he have said “I’m sorry. I was wrong” to the hundreds of thousands of workers
and growers his policy would have driven off their jobs and their land? Would he
have apologized to the thousands of TB patients who would have died because
the medical profession had chased the wrong rabbit ... had eliminated cigarettes
instead of TB bacteria?

Our tobacco industry still runs the same risk of having anti-smoking zealots
shooting first and maybe asking questions afterward.

For as one noted medical scientists put it recently: “Most diseases, if the truth
be told, cannot be prevented because we do not comprehend their mechanism.”

This admission of ignorance as to what causes disease and how is rare. It is
extremely rare with respect to tobacco. Nevertheless the plain truth is that after
25 years of research, the question of smoking and health is still a question. In
the effort to get at the facts this industry spends—and has spent—more funds
on scientific research than all of the over-zealous private health organizations
combined.

Until our nation comes up with objective scientific answers, our industry and
its workers and farmers will continue to be victimized by those who only want an
easy answer that serves their special interests.

The gap in our knowledge about smoking and health creates a vacuum of fact
which our opponents will eagerly fill with emotional charges. This intolerable
state of affairs means that—

Many who are permissive about marijuana will be repressive about tobacco.

Many who are silent about environmental and industrial pollution will shout
about the greater threat of tobacco smoke as so-called personal pollution.

Many who support civil rights will callously disregard smokers’ rights.

It is a national scandal to see how easily some politicians are stampeded by
these pressure groups.
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And it is time that we as a united industry—Ilabor, management and agriculture—
unfurl that old Revolutionary War standard that bore the words “Don’t Tread on
Me.” Let’s rally around it. Let’s march out behind it. In unity.

If I have succeeded in bringing our kettle of indignation to a boil. I don’t have
to tell you where to pour the hot water.

Document 3: The Tobacco Master Settlement Act of 1998,

November 23, 1998.
On November 23, 1998, the attorneys general and other representatives
of 46 states, Puerto Rico, the U.S. Virgin Islands, American Samoa, the
Northern Mariana Islands, Guam, and the District of Columbia signed the
Tobacco Master Settlement Agreement Act (MSA) with the five largest to-
bacco manufacturers (Brown & Williamson Tobacco Corporation, Lorillard
Tobacco Company, Philip Morris Incorporated, R. J. Reynolds Tobacco
Company, Commonwealth Tobacco, and Liggett & Myers).

The MSA, the largest civil settlement in U.S. history, provides for restrictions
on practices by tobacco companies as well as their payment of $206 billion to
forty-six states, the District of Columbia, and five U.S. territories to compensate
them for Medicaid costs associated with smoking-related diseases. In exchange,
the states settled existing litigation on these matters, and the companies were
protected from most forms of future litigation regarding harm caused by to-
bacco use. The agreement ended a four-year legal battle between the states and
the industry that began in 1994 when Mississippi became the first state to file
suit. Four states (Florida, Minnesota, Mississippi and Texas) had previously
settled with tobacco manufacturers for $40 billion. Federal legislation was not
required to implement the MSA.

The MSA restricted tobacco companies from targeting youth through advertis-
ing, marketing and promotions; required the industry to make a commitment to
reducing youth access and consumption,; disbanded tobacco trade associations,
restricted industry lobbying; opened industry records and research to the public,
and created a national, independent public health foundation (the Washington
D.C.-based American Legacy Foundation).

Section 1, “Recitals,” supplies key background information about the parties
to the settlement. Section 3, “Permanent Relief,” outlines the restrictions
placed on the tobacco companies by the settlement. Appendix E provides
total payments to each state through 2025.

This Master Settlement Agreement is made by the undersigned Settling
State officials (on behalf of their respective Settling States) and the undersigned
Participating Manufacturers to settle and resolve with finality all Released Claims
against the Participating Manufacturers and related entities as set forth herein.
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This Agreement constitutes the documentation effecting this settlement with re-
spect to each Settling State, and is intended to and shall be binding upon each
Settling State and each Participating Manufacturer in accordance with the terms
hereof.

I. RECITALS

WHEREAS, more than 40 States have commenced litigation asserting various
claims for monetary, equitable and injunctive relief against certain tobacco prod-
uct manufacturers and others as defendants, and the States that have not filed suit
can potentially assert similar claims;

WHEREAS, the Settling States that have commenced litigation have sought to
obtain equitable relief and damages under state laws, including consumer protec-
tion and/or antitrust laws, in order to further the Settling States’ policies regard-
ing public health, including policies adopted to achieve a significant reduction in
smoking by Youth;

WHEREAS, defendants have denied each and every one of the Settling States’
allegations of unlawful conduct or wrongdoing and have asserted a number of
defenses to the Settling States’ claims, which defenses have been contested by the
Settling States;

WHEREAS, the Settling States and the Participating Manufacturers are com-
mitted to reducing underage tobacco use by discouraging such use and by prevent-
ing Youth access to Tobacco Products;

WHEREAS, the Participating Manufacturers recognize the concern of the
tobacco grower community that it may be adversely affected by the potential
reduction in tobacco consumption resulting from this settlement, reaffirm their
commitment to work cooperatively to address concerns about the potential ad-
verse economic impact on such community, and will, within 30 days after the
MSA Execution Date, meet with the political leadership of States with grower
communities to address these economic concerns;

WHEREAS, the undersigned Settling State officials believe that entry into this
Agreement and uniform consent decrees with the tobacco industry is necessary
in order to further the Settling States’ policies designed to reduce Youth smoking,
to promote the public health and to secure monetary payments to the Settling
States; and

WHEREAS, the Settling States and the Participating Manufacturers wish to
avoid the further expense, delay, inconvenience, burden and uncertainty of contin-
ued litigation (including appeals from any verdicts), and, therefore, have agreed to
settle their respective lawsuits and potential claims pursuant to terms which will
achieve for the Settling States and their citizens significant funding for the ad-
vancement of public health, the implementation of important tobacco-related pub-
lic health measures, including the enforcement of the mandates and restrictions
related to such measures, as well as funding for a national Foundation dedicated
to significantly reducing the use of Tobacco Products by Youth;
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NOW, THEREFORE, BE IT KNOWN THAT, in consideration of the imple-
mentation of tobacco-related health measures and the payments to be made by the
Participating Manufacturers, the release and discharge of all claims by the Settling
States, and such other consideration as described herein, the sufficiency of which
is hereby acknowledged, the Settling States and the Participating Manufacturers,
acting by and through their authorized agents, memorialize and agree as follows:

I1l. PERMANENT RELIEF

(a) Prohibition on Youth Targeting. No Participating Manufacturer may
take any action, directly or indirectly, to target Youth within any Settling
State in the advertising, promotion or marketing of Tobacco Products,
or take any action the primary purpose of which is to initiate, maintain
or increase the incidence of Youth smoking within any Settling State.

Ban on Use of Cartoons. Beginning 180 days after the MSA Execution
Date, no Participating Manufacturer may use or cause to be used any
Cartoon in the advertising, promoting, packaging or labeling of Tobacco

(b)

(c)

Products.

Limitation of Tobacco Brand Name Sponsorships.

(1) Prohibited Sponsorships. After the MSA Execution Date, no Partici-
pating Manufacturer may engage in any Brand Name Sponsorship in
any State consisting of:

2

(A)
®)

©
D)

concerts; or

events in which the intended audience is comprised of a signifi-
cant percentage of Youth; or

events in which any paid participants or contestants are Youth; or
any athletic event between opposing teams in any football, bas-
ketball, baseball, soccer or hockey league.

Limited Sponsorships.

(A)

®)

No Participating Manufacturer may engage in more than one

Brand Name Sponsorship in the States in any twelve-month pe-

riod (such period measured from the date of the initial spon-

sored event).

Provided, however, that

(i) nothing contained in subsection (2)(A) above shall require a
Participating Manufacturer to breach or terminate any spon-
sorship contract in existence as of August 1, 1998 (until the
earlier of (x) the current term of any existing contract, with-
out regard to any renewal or option that may be exercised by
such Participating Manufacturer or (y) three years after the
MSA Execution Date); and

(i) notwithstanding subsection (1)(A) above, Brown & Wil-
liamson Tobacco Corporation may sponsor either the GPC
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country music festival or the Kool jazz festival as its one
annual Brand Name Sponsorship permitted pursuant to
subsection (2)(A) as well as one Brand Name Sponsorship
permitted pursuant to subsection (2)(B)(i).

(3) Related Sponsorship Restrictions. With respect to any Brand Name
Sponsorship permitted under this subsection (c):

(A)

(B)

©

(D)

(E)

advertising of the Brand Name Sponsorship event shall not
advertise any Tobacco Product (other than by using the Brand
Name to identify such Brand Name Sponsorship event);

no Participating Manufacturer may refer to a Brand Name
Sponsorship event or to a celebrity or other person in such an
event in its advertising of a Tobacco Product;

nothing contained in the provisions of subsection III(e) of this
Agreement shall apply to actions taken by any Participating
Manufacturer in connection with a Brand Name Sponsorship
permitted pursuant to the provisions of subsections (2)(A) and
(2)(B)(i); the Brand Name Sponsorship permitted by subsection
(2)(B)(ii) shall be subject to the restrictions of subsection III(e)
except that such restrictions shall not prohibit use of the Brand
Name to identify the Brand Name Sponsorship;

nothing contained in the provisions of subsections III(f) and
I11(i) shall apply to apparel or other merchandise: (i) marketed,
distributed, offered, sold, or licensed at the site of a Brand
Name Sponsorship permitted pursuant to subsections (2)(A)
or (2)(B)(i) by the person to which the relevant Participating
Manufacturer has provided payment in exchange for the use of
the relevant Brand Name in the Brand Name Sponsorship or
a third-party that does not receive payment from the relevant
Participating Manufacturer (or any Affiliate of such Participating
Manufacturer) in connection with the marketing, distribution,
offer, sale or license of such apparel or other merchandise; or
(ii) used at the site of a Brand Name Sponsorship permitted pur-
suant to subsection (2)(A) or (2)(B)(i) (during such event) that
are not distributed (by sale or otherwise) to any member of the
general public; and

nothing contained in the provisions of subsection I1I(d) shall:
(i) apply to the use of a Brand Name on a vehicle used in a
Brand Name Sponsorship; or (ii) apply to Outdoor Advertising
advertising the Brand Name Sponsorship, to the extent that
such Outdoor Advertising is placed at the site of a Brand
Name Sponsorship no more than 90 days before the start of
the initial sponsored event, is removed within 10 days after
the end of the last sponsored event, and is not prohibited by
subsection (3)(A) above.
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Corporate Name Sponsorships. Nothing in this subsection (c) shall
prevent a Participating Manufacturer from sponsoring or causing to
be sponsored any athletic, musical, artistic, or other social or cultural
event, or any entrant, participant or team in such event (or series of
events) in the name of the corporation which manufactures Tobacco
Products, provided that the corporate name does not include any
Brand Name of domestic Tobacco Products.

Naming Rights Prohibition. No Participating Manufacturer may enter
into any agreement for the naming rights of any stadium or arena
located within a Settling State using a Brand Name, and shall not
otherwise cause a stadium or arena located within a Settling State to
be named with a Brand Name.

Prohibition on Sponsoring Teams and Leagues. No Participating
Manufacturer may enter into any agreement pursuant to which pay-
ment is made (or other consideration is provided) by such Participating
Manufacturer to any football, basketball, baseball, soccer or hockey
league (or any team involved in any such league) in exchange for use
of a Brand Name.

Elimination of Outdoor Advertising and Transit Advertisements. Each
Participating Manufacturer shall discontinue Outdoor Advertising and
Transit Advertisements advertising Tobacco Products within the Settling
States as set forth herein.

M

2

3)

Removal. Except as otherwise provided in this section, each
Participating Manufacturer shall remove from within the Settling
States within 150 days after the MSA Execution Date all of its (A)
billboards (to the extent that such billboards constitute Outdoor
Advertising) advertising Tobacco Products; (B) signs and plac-
ards (to the extent that such signs and placards constitute Outdoor
Advertising) advertising Tobacco Products in arenas, stadiums, shop-
ping malls and Video Game Arcades; and (C) Transit Advertisements
advertising Tobacco Products.

Prohibition on New Outdoor Advertising and Transit Advertisements.
No Participating Manufacturer may, after the MSA Execution Date,
place or cause to be placed any new Outdoor Advertising advertising
Tobacco Products or new Transit Advertisements advertising Tobacco
Products within any Settling State.

Alternative Advertising. With respect to those billboards required to
be removed under subsection (1) that are leased (as opposed to owned)
by any Participating Manufacturer, the Participating Manufacturer
will allow the Attorney General of the Settling State within which
such billboards are located to substitute, at the Settling State’s op-
tion, alternative advertising intended to discourage the use of Tobacco
Products by Youth and their exposure to second-hand smoke for the
remaining term of the applicable contract (without regard to any
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renewal or option term that may be exercised by such Participating
Manufacturer). The Participating Manufacturer will bear the cost of
the lease through the end of such remaining term. Any other costs
associated with such alternative advertising will be borne by the
Settling State.

(4) Ban on Agreements Inhibiting Anti-Tobacco Advertising. Each Par-
ticipating Manufacturer agrees that it will not enter into any agree-
ment that prohibits a third party from selling, purchasing or displaying
advertising discouraging the use of Tobacco Products or exposure to
second-hand smoke. In the event and to the extent that any Partici-
pating Manufacturer has entered into an agreement containing any
such prohibition, such Participating Manufacturer agrees to waive
such prohibition in such agreement.

(5) Designation of Contact Person. Each Participating Manufacturer that
has Outdoor Advertising or Transit Advertisements advertising To-
bacco Products within a Settling State shall, within 10 days after the
MSA Execution Date, provide the Attorney General of such Settling
State with the name of a contact person to whom the Settling State
may direct inquiries during the time such Outdoor Advertising and
Transit Advertisements are being eliminated, and from whom the
Settling State may obtain periodic reports as to the progress of their
elimination.

(6) Adult-Only Facilities. To the extent that any advertisement advertis-
ing Tobacco Products located within an Adult-Only Facility consti-
tutes Outdoor Advertising or a Transit Advertisement, this subsection
(d) shall not apply to such advertisement, provided such advertise-
ment is not visible to persons outside such Adult-Only Facility.

(e) Prohibition on Payments Related to Tobacco Products and Media. No Par-
ticipating Manufacturer may, beginning 30 days after the MSA Execution
Date, make, or cause to be made, any payment or other consideration to
any other person or entity to use, display, make reference to or use as a
prop any Tobacco Product, Tobacco Product package, advertisement for a
Tobacco Product, or any other item bearing a Brand Name in any motion
picture, television show, theatrical production or other live performance,
live or recorded performance of music, commercial film or video, or video
game (“Media”); provided, however, that the foregoing prohibition shall
not apply to (1) Media where the audience or viewers are within an
Adult-Only Facility (provided such Media are not visible to persons
outside such Adult-Only Facility); (2) Media not intended for distribu-
tion or display to the public; or (3) instructional Media concerning non-
conventional cigarettes viewed only by or provided only to smokers who
are Adults.

(f) Ban on Tobacco Brand Name Merchandise. Beginning July 1, 1999,
no Participating Manufacturer may, within any Settling State, market,
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distribute, offer, sell, license or cause to be marketed, distributed, offered,
sold or licensed (including, without limitation, by catalogue or direct mail),
any apparel or other merchandise (other than Tobacco Products, items the
sole function of which is to advertise Tobacco Products, or written or elec-
tronic publications) which bears a Brand Name. Provided, however, that
nothing in this subsection shall (1) require any Participating Manufacturer
to breach or terminate any licensing agreement or other contract in exis-
tence as of June 20, 1997 (this exception shall not apply beyond the cur-
rent term of any existing contract, without regard to any renewal or option
term that may be exercised by such Participating Manufacturer); (2) pro-
hibit the distribution to any Participating Manufacturer’s employee who
is not Underage of any item described above that is intended for the per-
sonal use of such an employee; (3) require any Participating Manufacturer
to retrieve, collect or otherwise recover any item that prior to the MSA
Execution Date was marketed, distributed, offered, sold, licensed, or caused
to be marketed, distributed, offered, sold or licensed by such Participating
Manufacturer; (4) apply to coupons or other items used by Adults solely
in connection with the purchase of Tobacco Products; or (5) apply to ap-
parel or other merchandise used within an Adult-Only Facility that is not
distributed (by sale or otherwise) to any member of the general public.
Ban on Youth Access to Free Samples. After the MSA Execution Date, no
Participating Manufacturer may, within any Settling State, distribute or
cause to be distributed any free samples of Tobacco Products except in an
Adult-Only Facility. For purposes of this Agreement, a “free sample” does
not include a Tobacco Product that is provided to an Adult in connection
with (1) the purchase, exchange or redemption for proof of purchase of
any Tobacco Products (including, but not limited to, a free offer in con-
nection with the purchase of Tobacco Products, such as a “two-for-one”
offer), or (2) the conducting of consumer testing or evaluation of Tobacco
Products with persons who certify that they are Adults.

Ban on Gifts to Underage Persons Based on Proofs of Purchase. Beginning
one year after the MSA Execution Date, no Participating Manufacturer
may provide or cause to be provided to any person without sufficient proof
that such person is an Adult any item in exchange for the purchase of
Tobacco Products, or the furnishing of credits, proofs-of-purchase, or
coupons with respect to such a purchase. For purposes of the preceding
sentence only, (1) a driver’s license or other government-issued identifica-
tion (or legible photocopy thereof), the validity of which is certified by
the person to whom the item is provided, shall by itself be deemed to be a
sufficient form of proof of age; and (2) in the case of items provided (or to
be redeemed) at retail establishments, a Participating Manufacturer shall
be entitled to rely on verification of proof of age by the retailer, where such
retailer is required to obtain verification under applicable federal, state or
local law.
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(1)

(D

(k)

Limitation on Third-Party Use of Brand Names. After the MSA Execution
Date, no Participating Manufacturer may license or otherwise expressly
authorize any third party to use or advertise within any Settling State
any Brand Name in a manner prohibited by this Agreement if done by
such Participating Manufacturer itself. Each Participating Manufacturer
shall, within 10 days after the MSA Execution Date, designate a person
(and provide written notice to NAAG of such designation) to whom the
Attorney General of any Settling State may provide written notice of any
such third-party activity that would be prohibited by this Agreement if
done by such Participating Manufacturer itself. Following such written
notice, the Participating Manufacturer will promptly take commercially
reasonable steps against any such non-de minimis third-party activ-
ity. Provided, however, that nothing in this subsection shall require any
Participating Manufacturer to (1) breach or terminate any licensing agree-
ment or other contract in existence as of July 1, 1998 (this exception shall
not apply beyond the current term of any existing contract, without regard
to any renewal or option term that may be exercised by such Participating
Manufacturer); or (2) retrieve, collect or otherwise recover any item that
prior to the MSA Execution Date was marketed, distributed, offered, sold,
licensed or caused to be marketed, distributed, offered, sold or licensed by
such Participating Manufacturer.

Ban on Non-Tobacco Brand Names. No Participating Manufacturer may,
pursuant to any agreement requiring the payment of money or other valu-
able consideration, use or cause to be used as a brand name of any Tobacco
Product any nationally recognized or nationally established brand name
or trade name of any non-tobacco item or service or any nationally recog-
nized or nationally established sports team, entertainment group or indi-
vidual celebrity. Provided, however, that the preceding sentence shall not
apply to any Tobacco Product brand name in existence as of July 1, 1998.
For the purposes of this subsection, the term “other valuable consider-
ation” shall not include an agreement between two entities who enter into
such agreement for the sole purpose of avoiding infringement claims.
Minimum Pack Size of Twenty Cigarettes. No Participating Manufacturer
may, beginning 60 days after the MSA Execution Date and through and
including December 31, 2001, manufacture or cause to be manufactured
for sale in any Settling State any pack or other container of Cigarettes con-
taining fewer than 20 Cigarettes (or, in the case of roll-your-own tobacco,
any package of roll-your-own tobacco containing less than 0.60 ounces of
tobacco). No Participating Manufacturer may, beginning 150 days after the
MSA Execution Date and through and including December 31, 2001, sell
or distribute in any Settling State any pack or other container of Cigarettes
containing fewer than 20 Cigarettes (or, in the case of roll-your-own tobacco,
any package of roll-your-own tobacco containing less than 0.60 ounces of
tobacco). Each Participating Manufacturer further agrees that following the
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MSA Execution Date it shall not oppose, or cause to be opposed (includ-
ing through any third party or Affiliate), the passage by any Settling State
of any legislative proposal or administrative rule applicable to all Tobacco

Product Manufacturers and all retailers of Tobacco Products prohibiting

the manufacture and sale of any pack or other container of Cigarettes con-

taining fewer than 20 Cigarettes (or, in the case of roll-your-own tobacco,
any package of roll-your-own tobacco containing less than 0.60 ounces of
tobacco).

Corporate Culture Commitments Related to Youth Access and Consump-

tion. Beginning 180 days after the MSA Execution Date each Participating

Manufacturer shall:

1. promulgate or reaffirm corporate principles that express and explain
its commitment to comply with the provisions of this Agreement and
the reduction of use of Tobacco Products by Youth, and clearly and
regularly communicate to its employees and customers its commit-
ment to assist in the reduction of Youth use of Tobacco Products;

2. designate an executive level manager (and provide written notice to
NAAG of such designation) to identify methods to reduce Youth access
to, and the incidence of Youth consumption of, Tobacco Products; and

3. encourage its employees to identify additional methods to reduce
Youth access to, and the incidence of Youth consumption of, Tobacco
Products.

(m) Limitations on Lobbying. Following State-Specific Finality in a Settling

State:

1. No Participating Manufacturer may oppose, or cause to be opposed
(including through any third party or Affiliate), the passage by such
Settling State (or any political subdivision thereof) of those state or
local legislative proposals or administrative rules described in Ex-
hibit F hereto intended by their terms to reduce Youth access to, and
the incidence of Youth consumption of, Tobacco Products. Provided,
however, that the foregoing does not prohibit any Participating Manu-
facturer from (A) challenging enforcement of, or suing for declara-
tory or injunctive relief with respect to, any such legislation or rule
on any grounds; (B) continuing, after State-Specific Finality in such
Settling State, to oppose or cause to be opposed, the passage dur-
ing the legislative session in which State-Specific Finality in such
Settling State occurs of any specific state or local legislative proposals
or administrative rules introduced prior to the time of State-Specific
Finality in such Settling State; (C) opposing, or causing to be opposed,
any excise tax or income tax provision or user fee or other payments
relating to Tobacco Products or Tobacco Product Manufacturers; or
(D) opposing, or causing to be opposed, any state or local legislative
proposal or administrative rule that also includes measures other than
those described in Exhibit F.
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2. Each Participating Manufacturer shall require all of its officers and
employees engaged in lobbying activities in such Settling State after
State-Specific Finality, contract lobbyists engaged in lobbying ac-
tivities in such Settling State after State-Specific Finality, and any
other third parties who engage in lobbying activities in such Settling
State after State-Specific Finality on behalf of such Participating
Manufacturer (“lobbyist” and “lobbying activities” having the mean-
ing such terms have under the law of the Settling State in question) to
certify in writing to the Participating Manufacturer that they:

(A) will not support or oppose any state, local or federal legisla-
tion, or seek or oppose any governmental action, on behalf
of the Participating Manufacturer without the Participating
Manufacturer’s express authorization (except where such ad-
vance express authorization is not reasonably practicable);

(B) are aware of and will fully comply with this Agreement and
all laws and regulations applicable to their lobbying activities,
including, without limitation, those related to disclosure of fi-
nancial contributions. Provided, however, that if the Settling
State in question has in existence no laws or regulations relat-
ing to disclosure of financial contributions regarding lobbying
activities, then each Participating Manufacturer shall, upon re-
quest of the Attorney General of such Settling State, disclose
to such Attorney General any payment to a lobbyist that the
Participating Manufacturer knows or has reason to know will
be used to influence legislative or administrative actions of the
state or local government relating to Tobacco Products or their
use. Disclosures made pursuant to the preceding sentence shall
be filed in writing with the Office of the Attorney General on the
first day of February and the first day of August of each year for
any and all payments made during the six month period ending
on the last day of the preceding December and June, respec-
tively, with the following information: (1) the name, address,
telephone number and e-mail address (if any) of the recipient;
(2) the amount of each payment; and (3) the aggregate amount
of all payments described in this subsection (2)(B) to the recipi-
ent in the calendar year; and

(C) have reviewed and will fully abide by the Participating Manu-
facturer’s corporate principles promulgated pursuant to this
Agreement when acting on behalf of the Participating Manu-
facturer.

2. No Participating Manufacturer may support or cause to be supported
(including through any third party or Affiliate) in Congress or any
other forum legislation or rules that would preempt, override, abro-
gate or diminish such Settling State’s rights or recoveries under this
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Agreement. Except as specifically provided in this Agreement, nothing
herein shall be deemed to restrain any Settling State or Participating
Manufacturer from advocating terms of any national settlement or
taking any other positions on issues relating to tobacco.

Restriction on Advocacy Concerning Settlement Proceeds. After the MSA

Execution Date, no Participating Manufacturer may support or cause to

be supported (including through any third party or Affiliate) the diversion

of any proceeds of this settlement to any program or use that is neither
tobacco-related nor health-related in connection with the approval of this

Agreement or in any subsequent legislative appropriation of settlement

proceeds.

Dissolution of The Tobacco Institute, Inc., the Council for Tobacco

Research-U.S.A., Inc. and the Center for Indoor Air Research, Inc.

(1) The Council for Tobacco Research-U.S.A., Inc. (“CTR”) (a not-for-
profit corporation formed under the laws of the State of New York)
shall, pursuant to the plan of dissolution previously negotiated and
agreed to between the Attorney General of the State of New York and
CTR, cease all operations and be dissolved in accordance with the
laws of the State of New York (and with the preservation of all ap-
plicable privileges held by any member company of CTR).

(2) The Tobacco Institute, Inc. (“TT”) (a not-for-profit corporation formed
under the laws of the State of New York) shall, pursuant to a plan
of dissolution to be negotiated by the Attorney General of the State
of New York and the Original Participating Manufacturers in accor-
dance with Exhibit G hereto, cease all operations and be dissolved
in accordance with the laws of the State of New York and under the
authority of the Attorney General of the State of New York (and with
the preservation of all applicable privileges held by any member
company of TI).

(3) Within 45 days after Final Approval, the Center for Indoor Air
Research, Inc. (“CIAR”) shall cease all operations and be dissolved
in a manner consistent with applicable law and with the preservation
of all applicable privileges (including, without limitation, privileges
held by any member company of CIAR).

(4) The Participating Manufacturers shall direct the Tobacco-Related
Organizations to preserve all records that relate in any way to issues
raised in smoking-related health litigation.

(5) The Participating Manufacturers may not reconstitute CTR or its
function in any form.

(6) The Participating Manufacturers represent that they have the author-
ity to and will effectuate subsections (1) through (5) hereof.

Regulation and Oversight of New Tobacco-Related Trade Associations.

(1) A Participating Manufacturer may form or participate in new
tobacco-related trade associations (subject to all applicable laws),
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provided such associations agree in writing not to act in any man-

ner contrary to any provision of this Agreement. Each Participating

Manufacturer agrees that if any new tobacco-related trade association

fails to so agree, such Participating Manufacturer will not participate

in or support such association.

(2) Any tobacco-related trade association that is formed or controlled
by one or more of the Participating Manufacturers after the MSA
Execution Date shall adopt by-laws governing the association’s pro-
cedures and the activities of its members, board, employees, agents
and other representatives with respect to the tobacco-related trade
association. Such by-laws shall include, among other things, provi-
sions that:

(A) each officer of the association shall be appointed by the board
of the association, shall be an employee of such association,
and during such officer’s term shall not be a director of or em-
ployed by any member of the association or by an Affiliate of
any member of the association;

(B) legal counsel for the association shall be independent, and nei-
ther counsel nor any member or employee of counsel’s law firm
shall serve as legal counsel to any member of the association or
to a manufacturer of Tobacco Products that is an Affiliate of any
member of the association during the time that it is serving as
legal counsel to the association; and

(C) minutes describing the substance of the meetings of the board
of directors of the association shall be prepared and shall be
maintained by the association for a period of at least five years
following their preparation.

(3) Without limitation on whatever other rights to access they may be
permitted by law, for a period of seven years from the date any new
tobacco-related trade association is formed by any of the Participating
Manufacturers after the MSA Execution Date the antitrust authori-
ties of any Settling State may, for the purpose of enforcing this
Agreement, upon reasonable cause to believe that a violation of this
Agreement has occurred, and upon reasonable prior written notice
(but in no event less than 10 Business Days):

(A) have access during regular office hours to inspect and copy all
relevant non-privileged, non-work-product books, records, meet-
ing agenda and minutes, and other documents (whether in hard
copy form or stored electronically) of such association insofar
as they pertain to such believed violation; and

(B) interview the association’s directors, officers and employees
(who shall be entitled to have counsel present) with respect to
relevant, non-privileged, non-work-product matters pertaining
to such believed violation.
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Documents and information provided to Settling State antitrust authori-
ties shall be kept confidential by and among such authorities, and shall
be utilized only by the Settling States and only for the purpose of enforc-
ing this Agreement or the criminal law. The inspection and discovery
rights provided to the Settling States pursuant to this subsection shall
be coordinated so as to avoid repetitive and excessive inspection and
discovery.

Prohibition on Agreements to Suppress Research. No Participating
Manufacturer may enter into any contract, combination or conspiracy with
any other Tobacco Product Manufacturer that has the purpose or effect of:
(1) limiting competition in the production or distribution of information
about health hazards or other consequences of the use of their products; (2)
limiting or suppressing research into smoking and health; or (3) limiting
or suppressing research into the marketing or development of new prod-
ucts. Provided, however, that nothing in this subsection shall be deemed to
(1) require any Participating Manufacturer to produce, distribute or other-
wise disclose any information that is subject to any privilege or protection;
(2) preclude any Participating Manufacturer from entering into any joint
defense or joint legal interest agreement or arrangement (whether or not
in writing), or from asserting any privilege pursuant thereto; or (3) impose
any affirmative obligation on any Participating Manufacturer to conduct
any research.

Prohibition on Material Misrepresentations. No Participating Manufacturer
may make any material misrepresentation of fact regarding the health con-
sequences of using any Tobacco Product, including any tobacco additives,
filters, paper or other ingredients. Nothing in this subsection shall limit the
exercise of any First Amendment right or the assertion of any defense or
position in any judicial, legislative or regulatory forum.

NDIX E—ToTAL PAYMENTS TO EACH STATE

THROUGH 2025

Alabama $3,166,302,118.81
Alaska $668,903,056.50
Arizona $2,887,614,909.02
Arkansas $1,622,336,125.69
California $25,006,972,510.74
Colorado $2,685,773,548.89
Connecticut $3,637,303,381.55
Delaware $774,798,676.89
D.C. $1,189,458,105.56

Florida $0.00
Georgia $4,808,740,668.60



Hawaii

Idaho

Illinois
Indiana

Towa

Kansas
Kentucky
Louisiana
Maine
Maryland
Mass.
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon

Penn.

Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming
American Samoa
N. Mariana Islands
Guam

US Virgin Island
Puerto Rico
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$1,179,165,923.07
$711,700,479.23
$9,118,539,559.10
$3,996,355,551.01
$1,703,839,985.56
$1,633,317,646.19
$3,450,438,586.10
$4,418,657,915.22
$1,507,301,275.81
$4,428,657,383.58
$7,913,114,212.77
$8,526,278,033.60
$0.00

$0.00
$4,456,368,286.30
$832,182,430.63
$1,165,683,457.48
$1,194,976,854.76
$1,304,689,150.27
$7,576,167,918.47
$1,168,438,809.05
$25,003,202,243.12
$4,569,381,898.24
$717,089,369.09
$9,869,422,448.51
$2,029,985,862.29
$2,248,476,833.11
$11,259,169,603.46
$1,408,469,747.28
$2,304,693,119.82
$683,650,008.54
$4,782,168,127.09
$0.00
$871,616,513.42
$805,588,329.25
$4,006,037,550.26
$4,022,716,266.79
$1,736,741,427.33
$4,059,511,421.32
$486,553,976.10
$29,812,995.31
$16,530,900.80
$42,978,803.27
$34,010,102.11
$2,196,791,813.07
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Document 4: United States v. Philip Morris. Executive

Summary, from Final Proposed Findings of Fact,

August 17, 2006.
The U.S. Department of Justice civil lawsuit against the major tobacco com-
panies, under the Racketeer Influenced and Corrupt Organizations (RICO)
statute, held the tobacco companies legally accountable for decades of
illegal and harmful practices. U.S. District Judge Gladys Kessler for the
District of Columbia delivered the final order, finding that the tobacco de-
fendants (except Liggett) were racketeers that “engaged and executed—and
continue to engage in and execute—a massive 50-year scheme to defraud
the public.”

Despite the overwhelming wrongdoing she found, Judge Kessler could
not impose remedies on the tobacco industry because of a controversial
appeals court ruling that restricted financial remedies under the civil RICO
law. Judge Kessler’s Final Judgment and Remedies Order prohibited to-
bacco companies from committing acts of racketeering in the future or mak-
ing false, misleading, or deceptive statements concerning cigarettes and
their health risks; banned terms including low tar, light, ultralight, mild,
and natural that have misled consumers about the health risks of smoking;
and prohibited the tobacco companies from conveying any health messages
for any cigarette brand. The order required tobacco companies to make cor-
rective statements concerning the health risks of smoking and secondhand
smoke through newspaper and television advertising, their Web sites, and
cigarette packaging. The order required that the tobacco companies make
public their internal documents produced in litigation.

The Final Proposed Findings of Fact submitted by the United States establish
the facts that support the allegations set forth in Counts 3 and 4 of the United States
Amended Complaint. Both counts are brought under the Racketeer Influenced
and Corrupt Organizations Act (“RICO”), 18 U.S.C. § 1961-1968. These facts es-
tablish entitlement to equitable relief, including the disgorgement of Defendants’
ill-gotten gains and non-monetary injunctive measures. As set forth in these Final
Proposed Findings of Fact, substantial evidence establishes that Defendants have
engaged in and executed—and continue to engage in and execute—a massive
50-year scheme to defraud the public, including consumers of cigarettes, in viola-
tion of RICO. Moreover, Defendants’ past and ongoing conduct indicates a rea-
sonable likelihood of future violations.

CIGARETTE SMOKING, DISEASE AND DEATH

Cigarette smoking and exposure to secondhand smoke kills nearly 440,000
Americans every year. The annual number of deaths due to cigarette smoking is
substantially greater than the annual number of deaths due to illegal drug use,
alcohol consumption, automobile accidents, fires, homicides, suicides, and AIDS
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combined. Approximately one out of every five deaths that occurs in the United
States is caused by cigarette smoking. Smoking causes lung cancer, atheroscle-
rosis, bladder cancer, cerebrovascular disease, chronic obstructive pulmonary
disease, cardiovascular disease, including myocardial infarction and coronary
heart disease, esophageal cancer, kidney cancer, laryngeal cancer, oral cancer,
peptic ulcer disease, and respiratory morbidity. Smoking also causes cancers of
the stomach, uterine cervix, pancreas, and kidney; acute myeloid leukemia, pneu-
monia; abdominal aortic aneurysm; cataract; and periodontitis. On May 27, 2004,
the U.S. Surgeon General announced causal conclusions in connection with a sub-
stantial number of additional diseases and further acknowledges that smoking
generally diminishes the health of smokers.

By the middle of the twentieth century, physicians and public health officials
in the United States had widely noted an alarming increase in numbers of cases of
lung cancer. Virtually unknown as a cause of death in 1900, by 1935 there were an
estimated 4,000 deaths annually. A decade later, the annual death toll from lung
cancer had nearly tripled. The meteoric rise in lung cancers followed the dramatic
increase in cigarette consumption that had begun early in the twentieth century.
Annual per capita consumption of cigarettes in 1900 stood at approximately forty-
nine cigarettes; by 1930, annual per capita consumption was over 1,300; by 1950,
it was over 3,000. Population studies showed that the increases in lung cancer
cases and deaths, though they lagged in time behind this increase in cigarette
use, closely tracked the spike in cigarette smoking. This apparent association
led to considerable speculation about the relationship between cigarette smoking
and ill health. The initial speculation was confirmed by scientific study.

By late 1953, there had been at least five published epidemiologic investi-
gations, as well as others identifying and examining carcinogenic components
in tobacco smoke and their effects. The researchers conducting these studies
had come to a categorical understanding of the link between smoking and lung
cancer. This understanding was both broader and deeper than that obtained
from the case studies and preliminary statistical findings earlier in the century.
While some of the epidemiological methods were innovative, the scientists
using them were careful to approach them in a thorough manner; these methods
were completely consistent with established scientific procedures and process.
Epidemiology was not just based on statistics, but also was an interdisciplin-
ary, applied field. The studies substantially transformed the scientific knowledge
base concerning the harms of cigarette use. Unlike earlier anecdotal and clinical
assessments, these studies offered new and pathbreaking approaches to investi-
gating and resolving causal relationships.

THE FORMATION OF THE ENTERPRISE

In response to this growing body of evidence that smoking caused lung can-
cer, Defendants and their agents joined together and launched their coordinated
scheme in the early 1950s. Defendants developed and implemented a unified
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strategy that sought to reassure the public that there was no evidence that smoking
causes disease. At the end of 1953, the chief executives of the five major cigarette
manufacturers in the United States at the time—Philip Morris, R. J. Reynolds,
Brown & Williamson, Lorillard, and American—met at the Plaza Hotel in New
York City with representatives of the public relations firm Hill & Knowlton and
agreed to jointly conduct a long term public relations campaign to counter the
growing evidence linking smoking as a cause of serious diseases. The meeting
spawned an association—in fact enterprise (“Enterprise”) to execute a fraudulent
scheme in furtherance of their overriding common objective—to preserve and
enhance the tobacco industry’s profits by maximizing the numbers of smokers and
number of cigarettes smoked and to avoid adverse liability judgments and adverse
publicity. The fraudulent scheme would continue for the next five decades.

As aresult of the Plaza Hotel meetings, the companies launched their long term
public relations campaign by issuing the “Frank Statement to Cigarette Smokers,”
a full page announcement published in 448 newspapers across the United States.
The Frank Statement included two representations that would lie at the heart of
Defendants’ fraudulent scheme—first, that there was insufficient scientific and
medical evidence that smoking was a cause of any disease; and second, that the
industry would jointly sponsor and disclose the results of “independent” research
designed to uncover the health effects of smoking through the new industry-funded
Tobacco Industry Research Committee (“TIRC”), later renamed the Council for
Tobacco Research (“CTR”). At the same time that Defendants announced in their
1954 “Frank Statement to Cigarette Smokers” that “we accept an interest in peo-
ple’s health as a basic responsibility, paramount to every other consideration in our
business,” they established a sophisticated public relations apparatus in the form
of TIRC—based on the “cover” of conducting research—to deny the harms of
smoking and to reassure the public. Once they had organized and set in motion the
essential strategy of generating “controversy” surrounding the scientific findings
linking smoking to disease, Defendants stick to this approach, without wavering,
for the next half-century.

Over time, other entities joined and actively participated in the affairs of the
ongoing Enterprise and conspiracy, including Defendants Liggett and BATCo,
Brown & Williamson’s affiliate. In 1958, the members of TIRC formed Defendant
The Tobacco Institute, Inc., to assume many of TIRC’s public relations functions.
In 1958, Philip Morris Companies joined the Enterprise, becoming a direct parent
to Philip Morris as well as Philip Morris International, which had previously been
a division of Philip Morris.! The Enterprise operated through both formal struc-
tures, including jointly funded and directed entities such as TIRC/CTR and the
Tobacco Institute, and other less formal means, including scientific and legal com-
mittees, to communicate, advance, and maintain a united front, and to ensure lock-
step adherence to achieve their shared aims. Defendants developed and used this
extensive and interlocking web because they recognized that any departure from
the industry-wide approach to the content of public statements made anywhere in
the world, or the nature of research would have severe adverse consequences for
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the entire industry. To coordinate and further their fraudulent scheme, Defendants
made and caused to be made and received innumerable mail and electronic trans-
missions from the 1950s through present.

THE RoOLE OF TIRC/CTR AND THE TOBACCO INSTITUTE
IN DEFENDANTS’ DECADES-LONG CAMPAIGN TO DENY AND
DiISTORT THE HEALTH EFFECTS OF SMOKING

From the outset, the dual cf TIRC/CTR, public relations and scientific research,
were intertwined. Rather than carefully and critically assessing the emerging sci-
entific data concerning the harms of smoking, TIRC/CTR focused its energies and
resources in two areas. First, in its public relations capacity, it repeatedly attacked
scientific studies that demonstrated the harms of cigarette smoke and worked to
assure smokers about cigarettes. Second, it developed and funded a research pro-
gram that concentrated on basic processes of disease and that was distant from, if
not completely irrelevant to, evaluating the immediate and fundamental questions
of the risks and harms associated with smoking.

Similarly, the Tobacco Institute actively designed and wrote issue statements,
advertisements, pamphlets, and testimony that advanced Defendants’ jointly for-
mulated positions on smoking and health issues, including denying that smoking
cigarettes was addictive and caused diseases, and supporting the false claim that
the link between smoking cigarettes (and exposure to secondhand smoke) and ad-
verse health effects remained a legitimate “open question.” In this way, the func-
tions (public relations and research) of these two entities were integrally related;
both were fully committed to Defendants’ goals of denying and discrediting the
substantial scientific evidence of smoking’s harms and convincing the public (es-
pecially smokers and potential smokers) that smoking was not harmful to health.

Defendants repeatedly represented to the public that they sponsored inde-
pendent research aimed at discovering the health effects of smoking. Indeed,
defendants claimed that they created TIRC/CTR to administer this effort. These
statements were misleading and deceptive half-truths, because the Cigarette
Company Defendants? used TIRC/CTR to serve as a “front” organization to ad-
vance their public relations and litigation defense objectives. Through CTR, the
Cigarette Company Defendants funded “Special Projects—research projects con-
ceived and directed by committees of industry representatives, including law-
yers, to support scientists who had shown a willingness and ability to generate
information and provide testimony that could bolster the industry’s litigation
defenses before courts and government bodies and cast doubt on the scientific
evidence that smoking caused cancer and other diseases. Similarly, Defendants
also sponsored jointly funded research throughout lawyer-administered “Special
Accounts”—to recruit and support industry-friendly researchers to serve as ex-
pert witnesses in litigation and to represent the industry’s scientific position in
legislative and regulatory proceedings.
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Within the individual Cigarette Company Defendants, high-ranking corporate
employees and lawyers, as well as outside lawyers representing the companies,
acknowledged that if they conducted research internally that confirmed that ciga-
rettes cause disease and are addictive, such research, if disclosed, would jeopardize
their unified public relations and legal positions, would threaten industry profits,
and would expose not just individual companies, but the entire industry, to legal li-
ability and product regulation. Of course, the Cigarette Company Defendants did,
in fact, acknowledge internally that cigarettes caused lung cancer and other dis-
eases; they recognized the legitimacy of the scientific consensus, and the limited
amount of internal research that their scientists did perform was wholly consistent
with the results of mainstream scientific study.

The public statements issued through organizations like TIRC/CTR, the Tobacco
Institute and by Cigarette Company Defendants themselves, were flatly inconsis-
tent with Defendants’ actual understanding of the causal link between smoking and
disease. At the same time that Defendants assured the public through their “Frank
Statement” that “there is no proof that cigarette smoking is one of the causes [of
cancer],” internally they documented a large number of known human carcinogens
in their products and replicated mainstream scientific research showing the health
effects of smoking. Defendants’ internal documents acknowledge that their public
denial that smoking cigarettes causes disease both was contrary to the overwhelm-
ing medical and scientific consensus—established through extensive epidemio-
logical and other scientific investigation by the early 1950s—and was intended
to convince smokers and potential smokers that there remained genuine scientific
“controversy” about whether smoking caused disease.

The Agreement Not to Compete on Health Claims
or to Perform Certain Biological Research

Defendants’ joint commitment to publicly denying that cigarettes were a proven
cause of disease had profound effects on all aspects of their business, including
their marketing and research activities. For example, extensive documentary evi-
dence proves that defendants recognized that there was a substantial market for a
cigarette that could be marketed as potentially less hazardous, but that they col-
lectively agreed not to do anything in the marketing and development of cigarettes
that would jeopardize the public relations at the core of the scheme to defraud: the
denial that any commercially sold cigarettes were a proven cause of disease.

Defendants made public statements proclaiming their commitment—and
ability—to develop potentially less hazardous cigarettes, but indicated that such
actions were unnecessary unless and until cigarettes were proven to cause disease:

In March 1954, George Weissman, a Philip Morris Vice President, publicly
reaffirmed the industry’s commitment to protect the health of its customers,
claiming that the cigarette industry would “stop business tomorrow” if it
“had any thought or knowledge that in any way we were selling a product
harmful to consumers.”
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In 1964, Bowman Gray, Chairman of the Board of R. J. Reynolds, stated
publicly on behalf of R. J. Reynolds, Philip Morris, Brown & Williamson,
Lorillard, Liggett, and American, that “[i]f it is proven that cigarettes are
harmful, we want to do something about it regardless of what somebody else
tells us to do. And we would do our level best. This is just being human.”

In 1971, Philip Morris chief executive officer Joseph Cullman III ex-
plained in a “Face the Nation” TV interview that “this industry can face
the future with confidence because when, and if any ingredient in cigarette
smoke is identified as being injurious to human health, we are confident that
we can eliminate that ingredient.”

In the January 24, 1972 issue of the Wall Street Journal, Philip Morris
Senior Vice President James Bowling declared that “[i]f our product is
harmful ... we’ll stop making it. We now know enough that we can take
anything out of our product, but we don’t know what ingredients to take
out.” Bowling further stated that “[w]e don’t know if anything is harmful to
health, and we think somebody ought to find out.”

Moreover, Defendants repeatedly recognized the potential economic boon to
selling a cigarette that could be truthfully marketed as potentially less hazardous.
For example, in a June 1966 report, a key Philip Morris research told research ex-
ecutives that “If we could develop a ... ‘healthy’ cigarette that tasted exactly like a
Marlboro, delivered the nicotine of a Marlboro, and was called Marlboro, it would
probably become the best selling brand.” However, Defendants agreed not to com-
pete on smoking and health issues in the marketing of cigarettes. Accordingly,
when a Defendant designed a cigarette—or developed a cigarette component—
intended to potentially reduce the delivery of harmful smoke constituents to the
smoker, the Defendant limited the types of information that it provided to con-
sumers in marketing such products.

Evidence shows that Defendants failed to provide information—even if they
believed it to be truthful scientific information—that certain brands of types
of cigarettes were likely to be less harmful than others, because such informa-
tion carried the obvious implication that cigarettes were harmful. In one of the
most notable of such instances, after Defendant Liggett spent twelve years and
$15 million developing a cigarette—the XA—that its research showed to be
significantly less carcinogenic than its conventional cigarettes, it killed the en-
tire project before marketing the cigarette to consumers after defendant Brown
& Williamson threatened Liggett’s “very existence” if it marketed the cigarette.
Brown & Williamson also threatened to freeze Liggett out of joint defense agree-
ments and exclude Liggett from the Tobacco Institute. Delivered through Brown
& Williamson’s representative on the Tobacco Institute’s Committee of Counsel,
the threat was based on Brown & Williamson’s fear that selling XA would be an
admission against the interest of all Cigarette Company Defendants. Later, in the
late 1980s, R. J. Reynolds told the FDA that it would not make health-related mar-
keting claims about its Premier cigarette because the tobacco industry maintained
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that “conventional cigarettes are not unsafe, and that it would never reverse this
position.” Promoting one cigarette as “safer” than others “would be an indictment
of the tobacco industry and its long standing position that conventional cigarettes
are not unsafe.”

Similarly, documents show that Defendants limited the types of research they
conducted, because they did not want to generate internal evidence to suggest that
the companies believed there was any need to examine whether a causative link
existed between smoking and disease, let alone create scientific information that
demonstrated such a link. Accordingly, Defendants jointly agreed not to perform
certain types of biological tests using commercially sold cigarette brands in their
domestic research facilities. Further, there is substantial evidence that during the
past five decades Defendants have decided not to incorporate design features of
processes that Defendants’ own research concluded were likely to reduce the haz-
ards of smoking, were technically feasible, and were acceptable to smokers. In
short, Defendants’ conduct in this area is powerful evidence of defendants’ well
documented agreement not to compete on smoking and health issues.

Environmental Tobacco Smoke

In their efforts to prevent restrictions on where and when people could smoke,
in the face of growing evidence since the 1970s of the adverse health effects of
secondhand smoke, Defendants engaged in similar conduct and misleading public
statements concerning the health effects of secondhand smoke. Environmental to-
bacco smoke (“ETS”) also called secondhand smoke, is a mixture of mostly side-
stream smoke given off by the smoldering cigarette and some exhaled mainstream
smoke, which is the smoke an active smoker exhales. Conclusions about the
causal relationship between ETS exposure and health outcomes are based not only
on epidemiological evidence, abut also on the extensive evidence derived from
epidemiological and toxicological investigation of active smoking. Additionally,
studies using biomarkers of exposure and dose, including the nicotine metabolite
cotinine and white cell adducts, document the absorption of ETS by exposed non-
smokers, adding confirmatory evidence to the observed association of ETS with
adverse effects.

In adults, ETS exposure causes lung cancer and ischemic heart disease. In
1986, the Surgeon General and the National Research Council of the National
Academy of Sciences concluded that passive smoking causally increases the risk
of lung cancer in nonsmokers, accounting for two to three percent of all lung can-
cer cases. ETS exposure of infants and children has adverse effects on respiratory
health, including increased risk for severe lower respiratory infections, middle
ear disease (otitis media), chronic respiratory symptoms and asthma, as well as a
reduction in the rate of lung function growth during childhood, and is associated
with sudden infant death syndrome and cognitive and behavioral disorders.

Defendants approached the issue of the health effects of exposure to second-
hand smoke with a sense of urgency, based on their concern as expressed in internal
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documents, that in the United States, the ETS issue would have a devastating effect
on sales. Defendants specifically saw concerns about the health effects of ETS as
a threat to the “number of smokers & number of cigarettes they smoke.” Publicly,
Defendants promised to “seek answers,” assuring the public that they would fund
and support “independent” and “arms length” research into the health effects of
exposure to secondhand smoke. These public promises, however, were false and
fraudulent and were intended to deceive the public. Defendants’ true goal with
respect to passive smoking was not to support independent and valid research in
order to answer questions about the link between ETS and disease, but rather the
goal was simply “to keep the controversy alive,” just as they had done with ac-
tive smoking. Defendants designed a sophisticated public relations and research
strategy to attempt to “alter public perception that ETS is damaging,” but did so
despite their specific, internal acknowledgment that there was “[1]ack of objective
science” to support their public relations campaign. This lack of objective science
did not stand in Defendants’ way. They asked: “Is $100 million campaign worth
an x increase in sales?” The answer: “Yes.”

Pursuant to Defendants’ carefully designed and coordinated strategy, the
Center for Indoor Air Research (CIAR) was officially created in 1988 to take
over the research responsibilities of the committee that had previously oper-
ated under the direction of Defendants’ law firms Shook, Hardy & Bacon
and Covington & Burling—that is, to act as a coordinating organization for
Defendants’ efforts to fraudulently mislead the American public about the health
effects of ETS exposure. CIAR was created by Philip Morris, Lorillard, and R. J.
Reynolds. Brown & Williamson joined CIAR as a voting board member in 1995.
While Liggett was never officially a member of CIAR, it attended meetings of
the organization and participated in ETS seminars and meetings organized by
Covington & Burling and was fully cognizant of, and in fact assented to, the
activities of the organization. BATCo, while not a member of CIAR, provided
funding to CIAR to hide BATCo and Philip Morris’s involvement in at least one
CIAR “sponsored” study.

CIAR’s stated mission was to serve as a hub that would sponsor and foster
quality, objective research in indoor air issues with emphasis on ETS and effec-
tively communicate pertinent research findings to the broad scientific community.
But while Philip Morris, Lorillard, and R. J. Reynolds publicly represented that
CIAR was independent, its by-laws revealed otherwise. The by-laws required that
charter members be tobacco companies; dictated that only charter members have
the power to choose CIAR’s officers; and significantly, gave charter members the
exclusive power to decide what research the organization would fund. CIAR was
intended to allow Defendants to perpetuate a “scientific controversy” surrounding
the health effects of ETS exposure. As Covington & Burley attorney John Rupp
explained in March 1993: “In sum, while one might wish it otherwise, the value of
CIAR depends on the industry’s playing an active role (1) in identifying research
projects likely to be of value and (2) working to make sure that the findings of
funded research are brought to the attention of decision makers in an appropriate
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and timely manner.” According to a former CIAR board member, “ETS was a
litigation issue and a PR issue.”

Defendants engaged in a global effort to fraudulently deny and distort the
harms associated with exposure to secondhand smoke. The international ETS
Consultancy program was an extension and amplification of multifaceted domes-
tic initiatives by industry counsel to counter ever-mounting evidence of implicat-
ing secondhand smoke as a cause of disease and other health problems; however,
Defendants acted on a global scale. Through this program, Defendants worked to
identify, “educate,” and financially reward scientists in every world market to gen-
erate research results, present papers, pen letters to scientific journals, plan and
attend conferences, and publicly speak on behalf of the cigarette companies. The
overarching goal was to “keep the controversy alive” and forestall legislation and
any restrictions on public or workplace smoking. Defendants issued numerous
false and deceptive statements denying and distorting the health risks of invol-
untary exposure in connection with this massive, coordinated effort to maintain
cigarette sales efforts in the fact of what they recognized internally as legitimate
scientific evidence of the dangers associated with secondhand smoke.

Addiction and the Manipulation
of Nicotine Levels in Cigarettes

Cigarette smoking is an addictive behavior, a dependency characterized by
drug craving, compulsive use, tolerance, withdrawal symptoms, and relapse after
withdrawal. Underlying the smoking behavior and its remarkable intractability to
cessation is the drug nicotine. Nicotine is the primary component of cigarettes
that creates and sustains addiction to cigarettes.

Defendants have studied nicotine and its effects since the 1950s, and the docu-
ments describing their examination and knowledge of nicotine’s pharmacological
effects on smokers—whether they characterized that effect as “addictive,” “de-
pendence” producing or “habituating,”—demonstrate unequivocally that defen-
dants understood the central role nicotine plays in keeping smokers smoking,
and thus its critical importance to the success of their industry. Additional inter-
nal records demonstrate that Defendants knew that cigarette smoking was the
vehicle for delivering nicotine, which was the critical component in maintaining
the addiction necessary to sustain and enhance their profits. Indeed, Defendants
purposefully designed and sold products that delivered a pharmacologically
effective dose of nicotine in order to create and sustain nicotine addiction in
smokers. Indeed, an internal document drafted by Philip Morris scientist Helmut
Wakeham in 1969, for example, recognized:

We share the conviction with others that it is the pharmacological effect of
inhaled smoke which mediates the smoking habit ... We have then as our
first premise, that the primary motivation for smoking is to obtain the phar-
macological effect of nicotine. In the past we at R & D have said that we’re
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not in the cigarette business, we’re in the smoke business. It might be more
pointed to observe that the cigarette is the vehicle of smoke, smoke is the
vehicle of nicotine, and nicotine is the agent of a pleasurable body response.
The primary incentive to smoking gets obscured by the overlay secondary
incentives, which have been superimposed upon the habit. Psychoanalysts
have speculated about the importance of the sucking behavior, describing it
as oral regression. Psychologists have proposed that the smoker is project-
ing an ego-image with puffing and his halo of smoke. One frequently hears
“I have to have something to do with my hands™ as a reason. All are perhaps
operative motives, but we hold that none are adequate to sustain the habit in
the absence of nicotine. We are not suggesting that the effect of nicotine is
responsible for the initiation of the habit. To the contrary. The first cigarette
is a noxious experience to the novitiate. To account for the fact that the
beginning smoker will tolerate the unpleasantness, we must invoke a psy-
chosocial motive. Smoking for the beginner is a symbolic act. The smoker
is telling the world: “This is the kind of person I am ...” As the force from
the psychosocial symbolism subsides, the pharmacological effect takes over
to sustain the habit ...

Similarly, R. J. Reynolds researcher Claude Teague acknowledged in an internal
1972 report, “Thus a tobacco product is, in essence, a vehicle for the delivery of
nicotine, designed to deliver the nicotine in a generally acceptable and attractive
form. Our industry is then based upon design, manufacture and sale of attractive
dosage forms of nicotine.”

Nevertheless, just as Defendants long denied, contrary to fact, that smoking
causes disease, Defendants consistently and publicly denied that smoking is ad-
dictive. Defendants intentionally maintained and coordinated their fraudulent po-
sition on addiction and nicotine as an important part of their overall efforts to
influence public opinion and persuade people that smoking is not dangerous. In
this way, defendants’ have kept more smokers smoking, recruited more new smok-
ers, and maintained or increased profits. Additionally, defendants have sought to
discredit proof of addiction in order to preserve their “Smoking is a free choice”
arguments in smoking and health litigation. As with Defendants’ statements de-
signed to undermine the scientific evidence of smoking’s harms, the statements
denying addiction were knowingly false and misleading when made, and intended
to avoid product regulation, to bolster the industry’s defenses in smoking and
health litigation, and to minimize consumers’ concerns about smoking.

Defendants’ awareness of the critical importance of nicotine to the ciga-
rette smokers, and thus to the continued profits of the industry, was such that
the Defendants dedicated extraordinary resources to the study of nicotine and
its effects on the smoker. The evidence shows that Defendants have long had
the ability to modify and manipulate the amount of nicotine that their products
deliver, and have studied extensively how every characteristic of every com-
ponent of cigarettes—including the tobacco blend, the paper, the filter, and the
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manufacturing process—impacts nicotine delivery. Indeed, defendants’ internal
documents indicate that, in light of Defendants’ recognition that “no one has ever
become a cigarette smoker by smoking cigarettes without nicotine,” Cigarette
Company Defendants have designed their cigarettes with a central overriding
objective—to ensure that smoker can obtain enough nicotine to create and sus-
tain addiction. Notwithstanding the substantial evidence that Defendants designed
their products to deliver doses of nicotine sufficient to create and sustain ad-
diction, Defendants have publicly and fraudulently denied that they manipulate
nicotine. Defendants have sought to mislead the public about their manipulation
of nicotine by publicly and fraudulently maintaining that the level of nicotine in
a cigarette is inextricably linked to the cigarette’s tar level and that nicotine deliv-
ery levels follow tar delivery levels in cigarette smoke. Through these and other
false statements, Defendants have furthered their common efforts to deceive the
public regarding their use and manipulation of nicotine.

Light and Low Tar Cigarettes

The understanding of nicotine’s primary role in keeping people smoking and
Cigarette Company Defendants’ desire to capitalize on smokers’ growing desire
for a less hazardous cigarette in the face of growing evidence of the health effects
of smoking, underlie another central component of the scheme to defraud-the
design and marketing of the so-called “low tar/low nicotine” cigarettes. As aware-
ness and concern about the adverse health risks associated with smoking began to
grow in the early 1950s, Defendants began developing cigarettes they internally
referred to as “health reassurance” brands in an effort to keep smokers in the
market. Initially, Defendants explicitly marketed and promoted these brands as
safer as the result of an added filter which purportedly protected smokers from
the harmful tar in cigarette smoke. Having established the link in the minds of
consumers between low tar/filtration and reduced harm through use of explicit
health claims, Defendants’ later advertisements contained implied health claims
that built on their earlier advertisements in an effort to avoid suggesting to con-
sumers that any cigarettes were harmful. For several decades, Defendants have
marketed and promoted their so-called “low tar/nicotine” cigarettes using brand
descriptors like “Light,” “Ultralight,” “Mild,” and “Medium” and claims of “low
tar and nicotine” to suggest to consumers that these products are safer than regu-
lar, full flavor cigarettes.

Defendants made, and continue to make, health benefit claims regarding filtered
and low tar cigarettes when they either lacked evidence to substantiate the claims
or knew that they were false. Internal industry research documents show that de-
fendants never had adequate support for their claims of reduced health risk from
low tar cigarettes, but rather confirm Defendants’ awareness by the late 1960s—
early 1970s that low tar cigarettes were unlikely to provide any health benefits to
smokers compared to full flavor cigarettes. In fact, the public health and scientific
communities now recognize what defendants have long known internally: there is
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no meaningful reduction in disease risk in smoking low tar cigarettes as opposed
to smoking regular cigarettes.

In addition, Defendants have known for decades that their low tar cigarettes,
as designed, do not actually deliver the low reported and advertised levels of tar
and nicotine—which are derived from a standardized machine test originally de-
veloped by Defendants and adopted by the Federal Trade Commission in 1967
(“FTC Method”)—to human smokers. Defendants have long known that to ob-
tain an amount of nicotine sufficient to satisfy their addiction, smokers of low tar
cigarettes modify their smoking behavior, or “compensate,” for the reduced yields
by inhaling smoke more deeply, holding smoke in their lungs longer, covering
cigarette ventilation holes with fingers or lips, and/or smoking more cigarettes.
As a result of this nicotine-driven smoker behavior, smokers of light cigarettes
concurrently boost their intake of tar, thus negating what Defendants have long
promoted as a primary health-related benefit of light cigarettes: lower tar intake.

For decades. Defendants have affirmatively exploited their understanding of
compensation by deliberately designing low tar cigarettes that register low tar
yields on the standardized FTC Method., but that also facilitate a smoker’s abil-
ity to compensate to ensure adequate delivery of nicotine to create and sustain
addiction. Even as they designed low tar cigarettes to facilitate compensation,
and despite having evidence that low tar cigarettes provide no health benefits and
may in fact deter people from quitting, Defendants have withheld and suppressed
such evidence from public dissemination. Extensive evidence shows that defen-
dants used terms such as “Light” and “Low Tar” intentionally to convey their
false “health reassurance” message rather than just a “taste” message, because
their research showed that people smoked low tar products despite, not because
of, the taste. Accordingly Defendants’ marketing themes repeatedly tried to con-
vince smokers that their brands could provide the main claimed benefit of light
cigarettes—increased safety—without sacrificing “taste.” Further, defendants
used both verbal and non-verbal communications to convey their health reassur-
ance message, employing colors and imagery that their research indicated people
associated with healthier products.

Defendants’ campaign of deception has impacted Americans’ decision to
smoke. The availability of low yield cigarettes and the messages conveyed by
Defendants’ advertising, marketing, and public statements regarding low taw cig-
arettes, has caused many smokers to perceive them as an acceptable alternative
to quitting smoking. As a result of Defendants’ conduct, health concerned smok-
ers have switched from regular cigarettes to those with lower reported tar yields
rather than quitting smoking altogether. Smokers of “light” and “ultra light”
cigarettes are less likely to quit smoking than are smokers of regular cigarettes.
Additionally, as a result of Defendants’ fraudulent marketing and deceptive de-
sign of “light” and “ultra light” cigarettes, many smokers of these cigarettes con-
sume more cigarettes than do smokers of regular cigarettes. Defendants’ conduct
relating to low tar cigarettes furthers the aims of the Enterprise and the scheme to
defraud by providing a false sense of reassurance to smokers that weakens their
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resolve to quit smoking, and serves to draw ex-smokers back into the market. In
short, Defendants’ concerted campaign of deception regarding low tar cigarettes
has been a calculated—and extremely successful—scheme to increase their prof-
its at the expense of the health of the American public.

Youth Marketing

Cigarette smoking, particularly that begun by young people, continues to be
the leading cause of preventable disease and premature mortality in the United
States. Of Children and adolescents who are regular smokers, one out of three
will die of smoking-related disease. As part of the scheme to defraud, Defendants
have intentionally marketed cigarettes to youth under the legal smoking age while
falsely denying that they have done and continue to do so. As is evident from
defendants’ own documents, Defendants have long recognized that the continued
profitability of the industry depends upon new smokers entering the “franchise”
as current smokers die from smoking-related diseases or quit. Defendants have
similarly known that an overwhelming majority of regular smokers begin smoking
before age eighteen. In 1966, Defendants, in the face of threatened federal adver-
tising restrictions, adopted a voluntary advertising code in which they pledged
to refrain from marketing activity likely to attract youth. Thereafter, defendants
continued unabated their efforts to capture as much of the youth market as pos-
sible, effectively ignoring the voluntary advertising code and designing advertis-
ing themes, marketing campaigns, and promotional activities known to resonate
with adolescents.

Defendants’ internal documents indicate their awareness that the majority of
smokers began smoking as youths and develop brand loyalties as youths, that
youths were highly susceptible to advertising, and that persons who began smok-
ing when they were teenagers were very likely to remain lifetime smokers. For
example:

A March 31, 1981 report conducted by the Philip Morris Research Center
entitled “Young Smokers Prevalence, Trends, Implications, and related
Demographic Trends,” stated that “Today’s teenager is tomorrow’s potential
regular customer, and the over-whelming majority of smokers first begin
to smoke while still in their teens ... it is during the teenage years that the
initial brand choice is made.”

A September 22, 1989 report prepared for Philip Morris by its main ad-
vertising agency, Leo Burnett U.S.A., described Philip Morris’s marketing’s
target audience as a “moving target in transition from adolescence to young
adulthood.”

An August 30, 1978 Lorillard memorandum stated: “The success of
NEWPORT has been fantastic during the past few years ... [T]he base of
our business is the high school student. Newport in the 1970s is turning into
the Marlboro of the 1960s and 1970s.”
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A July 9, 1984 report circulated to the heads of B & W’s Marketing and
Research Development departments stated: “[o]ur future business depends
on the size of [the] starter population.

In a November 26, 1974 memorandum entitled “R. J. Reynolds Tobacco
Company Domestic Operating Goals,” R. J. Reynolds stated its [p]rimary
goal in 1975 and ensuing years is to reestablish R. J. Reynolds’s share
of growth in the domestic cigarette industry,” by targeting the “14-24
age group” who, “[a]s they mature, will account for key share of ciga-
rette volume for next 25 years. Winston has 14% of this franchise, while
Marlboro has 33%. -SALEM has 9%—Kool has 17%. The memorandum
indicated that R. J. Reynolds “will direct advertising appeal to this young
adult group without alienating the brand’s current franchise.”

A September 27, 1982 memorandum written by Diane Burrows, R. J.
Reynolds Market Research Department, and circulated to L.W. Hall, Vice
President of R. J. Reynolds Marketing Department, stated: “The loss of
younger adult males and teenagers is more important to the long term, dry-
ing up the supply of new smokers to replace the old. This is not a fixed loss
to the industry: its importance increases with time. In ten years, increased
rate per day would have been expected to raise this group’s consumption by
more than 50%.”

Defendants targeted young people with their marketing efforts, their selection
of which marketing activities to pursue and to shape the themes and images of
those activities, and allocated substantial resources researching the habits and
preferences of the youth market, including these research efforts. For instance:

An October 7, 1953 letter from George Weissman, Vice President of Philip
Morris, discussed an August 1953 Elmo Report on a study of young smok-
ers commissioned by Philip Morris, stating that “industry figures indicate
that 47% of the population, 15 years and older, smokes cigarettes” and that
“we have our greatest strength in the 15-24 age group.”

The “1969 Survey of Cigarette Smoking Behavior and Attitudes” per-
formed by Eastman Chemical Products for Philip Morris contained detailed
analysis of beginning smokers, including interviews with 12—14 year olds.

A 1976 Brown & Williamson document containing information drawn
from a study of smokers stated that [t]he 16-25 age group has consistently
accounted for the highest level of starters.”

In 1958 and 1959, R. J. Reynolds commissioned a series of studies of
high school and college students, interviewing in sum almost 20,000 stu-
dents as young as high school freshmen regarding their smoking habits and
brand preferences.

In 1980, the R. J. Reynolds Marketing Development Department issued a
series of internal reports entitled “Teenage Smokers (14—17) and New Adult
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Smokers and Quitters” which surveyed the smoking habits of fourteen to
seventeen year olds.

Knowing that advertising and promotion stimulated the demand for cigarettes,
the Cigarette Company Defendants used their knowledge of young people’s vul-
nerabilities gained in this research in order to create marketing campaigns (includ-
ing advertising, promotion, and couponing) that would and did appeal to youth,
in order to foster youth smoking initiation and ensure that young smokers would
choose their brands. These campaigns have intentionally exploited adolescents’
vulnerability to imagery utilizing themes that are, to this day, the same as they
have been for decades: independence, liberation, attractiveness, adventurousness,
sophistication, glamour, athleticism, social inclusion, sexual attractiveness, thin-
ness, popularity, rebelliousness and being “cool.”

The Cigarette Company Defendants continue to advertise in youth-oriented
publications: employ imagery and messages that they know are appealing to teen-
agers; increasingly concentrate their marketing in places where they know youths
will frequent such as convenience stores; engage in strategic pricing to attract
youths; increase their marketing at point-of-sale locations with promotions, self-
service displays, and other materials; sponsor sporting and entertainment events,
many of which are televised or otherwise broadcast and draw large youth audi-
ences; and engage in a host of other activities which are designed to attract youths
to begin and continue smoking. And yet, to this day, in the face of evidence of
their explicit recognition of the importance of the youth market, research into the
best ways to obtain the youth market, and development of advertising campaigns,
designed to capture it that have remained largely unchanged for more than thirty
years, the Defendants publicly deny their efforts to appeal to he youth.

Independent scientific studies published in reputable scientific journals and in
official government reports, have confirmed Defendant’s knowledge, as set out in
their internal documents, that their marketing contributes to the primary demand
for and continuing use of cigarettes. Over the past ten years, there have been a
number of comprehensive reviews of the scientific evidence concerning the ef-
forts of cigarette marketing, including advertising and promotion, on smoking
decisions by young people. From these reviews it is clear that the weight of all
available evidence, including survey data, scientific studies and experiments, be-
havioral studies and econometric studies, supports the conclusion that cigarette
marketing is a substantial contributing factor in the smoking behavior of young
people, including the decision to begin smoking and the decision to continue
smoking.

CONCEALMENT AND SUPPRESSION OF INFORMATION

From at least 1954 to the present, Defendants engaged in parallel efforts to
destroy and conceal documents and information in furtherance of the Enterprise’s
goals of (1) preventing the public from learning the truth about smoking’s adverse



ANNOTATED PRIMARY SOURCE DOCUNMENTS 219

impact on health; (2) preventing the public from learning the truth about the
addictiveness of nicotine; (3) avoiding or, at a minimum, limiting liability for
smoking and health related claims in litigation; and (4) avoiding statutory and
regulatory limitations on the cigarette industry, including limitations on adver-
tising. These activities occurred despite the promises of the Defendants that (a)
they did not conceal, suppress, or destroy evidence, and that (b) they shared with
the American people all pertinent information regarding the true health effects
of smoking, including research findings related to smoking and health. Indeed, as
recently as 1996, Martin Broughton, Chief Executive of BAT Industries, the then
ultimate parent company of BATCo and Brown & Williamson, made a statement
to the Wall Street Journal denying that BAT Industries and its subsidiaries had
concealed research linking smoking and disease. Broughton stated: “We haven’t
concealed, we do not conceal, and we will never conceal. We have no internal re-
search which proves that smoking causes lung cancer or other diseases or, indeed,
that smoking is addictive.”

skkxk

In short, Defendants’ scheme to defraud permeated and influenced all facets
of Defendants’ conduct—research, product development, advertising, market-
ing, legal, public relations, and communications—in a manner that has re-
sulted in extraordinary profits for the past half-century, but has had devastating
consequences for the public’s health. The purpose of Defendants’ overarching
scheme was to defraud consumers of the purchase price of cigarettes to sustain
and expand the market for cigarettes and to maximize their individual profits.
Defendants executed this scheme in different but interrelated ways, including
by enticing consumers to begin and to continue smoking, falsely denying the
addictiveness and adverse health effects of smoking, and misrepresenting that
such matters were “an open question.” Thus, Defendants undertook activities
specifically intended to obfuscate the public’s understanding of the actual dan-
gers posed by smoking at the same time that they were engaging in marketing
efforts designed to attract them, all with the intention to sell more cigarettes and
make more money.

As the Final Proposed Findings of Fact demonstrate, the United States is enti-
tled to the equitable relief sought under RICO, including disgorgement of proceeds
at least in the amount of $280 billion. The United States has produced substantial
evidence that the Defendants’ scheme to defraud had damaging and wide-ranging
implications, including influence on initiation and continued smoking for people
of all ages. All of Defendants’ sales of cigarettes to all consumers from 1954 to
2001 were inextricably intertwined with this massive scheme to defraud the pub-
lic. As aresult, the United States would be justified in seeking disgorgement of the
proceeds from all sales to people of all ages from 1954 into the future. The United
States has, however, limited its request for disgorgement to proceeds from the
sale of cigarettes only to the Youth Addicted Population (those youth who smoked
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daily when under the age of 21 and those adults who were smoking more than five
cigarettes a day when they turned 21 years old), and only from the date of passage
of the RICO statute in 1971.

Document 5: Centers for Disease Control and Prevention,
Smoking and Tobacco Use, “Federal Policy and Legislation:
Selected Actions of the U.S. Government Regarding

the Regulation of Tobacco Sales, Marketing, and Use
(excluding laws pertaining to agriculture or excise tax)”
February 28, 2007, http://www.cdc.gov/tobacco/data_
statistics/by_topic/policy/legislation.htm.

The Centers for Disease Control and Prevention is the go-to supersite for
information about tobacco products, data, and statistics from national and
state surveys and Morbidity and Mortality Weekly Reports, fobacco indus-
try marketing, surgeons general reports, consumption data, tobacco-related
costs and expenditures in the United States, and the following information
on federal regulation of tobacco.

LEGISLATION

Food and Drugs Act of 1906
* First federal food and drug law
» No express reference to tobacco products
* Definition of a drug includes medicines and preparations listed in U.S.
Pharmacoepia or National Formulary.
* 1914 interpretation advised that tobacco be included only when used to cure,
mitigate, or prevent disease.

Federal Food, Drug, and Cosmetic Act (FFDCA) of 1938
» Superseded 1906 Act
* Definition of a “drug” includes “articles intended for use in the diagnosis,
cure, mitigation, treatment, or prevention of disease in man or other ani-
mals” and “articles (other than food) intended to affect the structure or any
function of the body of man or other animals”
* FDA has asserted jurisdiction in cases where the manufacturer or vendor has
made medical claims.
* 1953—Fairfax cigarettes (manufacturer claimed these prevented respira-
tory and other diseases)
* 1959—Trim Reducing-Aid Cigarettes (contained the additive tartaric acid,
which was claimed to aid in weight reduction)
» FDA has asserted jurisdiction over alternative nicotine-delivery products
* 1984—Nicotine Polacrilex gum
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* 1985—Favor Smokeless Cigarette (nicotine-delivery device; ruled a “new
drug,” intended to treat nicotine dependence and to affect the structure and
function of the body; removed from market)

* 1989—Masterpiece Tobacs tobacco chewing gum; ruled an adulterated
food and removed from the market)

* 1991—Nicotine patches

Federal Trade Commission (FTC) Act of 1914
(amended in 1938)

* Empowersthe FTC to “prevent persons, partnerships, or corporations ... from
using unfair or deceptive acts or practices in commerce”

* Between 1945 and 1960, FTC completed seven formal cease-and-desist order
proceedings for medical or health claims (e.g., a 1942 complaint countering
claims that Kool cigarettes provide extra protection against or cure colds)

* In January 1964, FTC proposed a rule to strictly regulate the imagery and
copy of cigarette ads to prohibit explicit or implicit health claims

* 1983—FTC determines that its testing procedures may have “significantly
underestimated the level of tar, nicotine, and carbon monoxide that smok-
ers received from smoking” certain low-tar cigarettes. Prohibits Brown and
Williamson Tobacco Company from using the tar rating for Barclay ciga-
rettes in advertising, packaging or promotions because of problems with the
testing methodology and consumers’ possible reliance on that information.
FTC authorized revised labeling in 1986.

* 1985—FTC acts to remove the RJ Reynolds advertisements, “Of Cigarettes
and Science,” in which the multiple risk factor intervention trail (MRFIT)
results were misinterpreted

* 1999—FTC requires RJ Reynolds to add a label to packages and ads ex-
plaining that “no additives” does not make Winston cigarettes safer.

Federal Hazardous Substances Labeling Act (FHSA) of 1960

 Authorized FDA to regulate substances that are hazardous (either toxic, cor-
rosive, irritant, strong sensitizers, flammable, or pressure-generating). Such
substances may cause substantial personal injury or illness during or as a
result of customary use.

* 1963—FDA expressed its interpretation that tobacco did not fit the “haz-
ardous” criteria stated previously and withheld recommendations pending
the release of the report of the Surgeon General’s Advisory Committee on
Smoking and Health.

Federal Cigarette Labeling and Advertising Act of 1965
* Required package warning label—“Caution: Cigarette Smoking May Be
Hazardous to Your Health” (other health warnings prohibited)
* Required no labels on cigarette advertisements (in fact, implemented a three-
year prohibition of any such labels)
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* Required FTC to report to Congress annually on the effectiveness of ciga-
rette labeling, current cigarette advertising and promotion practices, and to
make recommendations for legislation

» Required Department of Health, Education, and Welfare (DHEW) to report
annually to Congress on the health consequences of smoking

* More on the Federal Cigarette Labeling and Advertising Act of 1965

Public Health Cigarette Smoking Act of 1969

* Required package warning label—Warning: The Surgeon General Has
Determined that Cigarette Smoking Is Dangerous to Your Health” (other
health warnings prohibited)

» Temporarily preempted FTC requirement of health labels on advertise-
ments

* Prohibited cigarette advertising on television and radio (authority to
Department of Justice [DOJ])

* Prevents states or localities from regulating or prohibiting cigarette advertis-
ing or promotion for health-related reasons

Controlled Substances Act of 1970
» To prevent the abuse of drugs, narcotics, and other addictive substances
* Specifically excludes tobacco from the definition of a “controlled sub-
stance”

Consumer Product Safety Act of 1972
* Transferred authority from the FDA to regulate hazardous substances as des-
ignated by the Federal Hazardous Substances Labeling Act (FHSA) to the
Consumer Product Safety Commission (CPSC)
* The term “consumer product” does not include tobacco and tobacco prod-
ucts

Little Cigar Act of 1973
* Bans little cigar advertisements from television and radio (authority to DOJ)

1976 Amendment to the Federal Hazardous Substances Labeling Act
of 1960
* The term “hazardous substance” shall not apply to tobacco and tobacco
products (passed when the American Public Health Association petitioned
CPSC to set a maximum level of 21 mg of tar in cigarettes)

Toxic Substances Control Act of 1976
* To “regulate chemical substances and mixtures which present an unreason-
able risk of injury to health or the environment”
* The term “chemical substance” does not include tobacco or any tobacco
products
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Comprehensive Smoking Education Act of 1984

» Requires four rotating health warning labels (all listed as Surgeon General’s
Warnings) on cigarette packages and advertisements (smoking causes lung
cancer, heart disease and may complicate pregnancy; quitting smoking now
greatly reduces serious risks to your health; smoking by pregnant women
may result in fetal injury, premature birth, and low birth weight; cigarette
smoke contains carbon monoxide) (preempted other package warnings)

» Requires Department of Health and Human Services (DHHS) to publish a
biennial status report to Congress on smoking and health

* Creates a Federal Interagency Committee on Smoking and Health

» Requires cigarette industry to provide a confidential list of ingredients added
to cigarettes manufactured in or imported into the United States (brand-
specific ingredients and quantities not required)

Cigarette Safety Act of 1984
* To determine the technical and commercial feasibility of developing ciga-
rettes and little cigars that would be less likely to ignite upholstered furniture
and mattresses

Comprehensive Smokeless Tobacco Health Education Act of 1986

* Institutes three rotating health warning labels on smokeless tobacco pack-
ages and advertisements (this product may cause mouth cancer; this product
may cause gum disease and tooth loss; this product is not a safe alternative to
cigarettes) (preempts other health warnings on packages or advertisements
[except billboards])

» Prohibits smokeless tobacco advertising on television and radio

» Requires DHHS to publish a biennial status report to Congress on smokeless
tobacco

» Requires FTC to report to Congress on smokeless tobacco sales, advertising,
and marketing

» Requires smokeless tobacco companies to provide a confidential list of addi-
tives and a specification of nicotine content in smokeless tobacco products

* Requires DHHS to conduct public information campaign on the health haz-
ards of smokeless tobacco

Public Law 100-202 (1987)

* Banned smoking on domestic airline flights scheduled for two hours or less
Public Law 101-164 (1989)

* Bans smoking on domestic airline flights scheduled for six hours or less

» Synar Amendment to the Alcohol, Drug Abuse, and Mental Health Ad-
ministration (ADAMHA) Reorganization Act of 1992

* Requires all states to adopt and enforce restrictions on tobacco sales and
distribution to minors
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Pro-Children Act of 1994
* Requires all federally funded children’s services to become smoke-free.

Expands upon 1993 law that banned smoking in Women, Infants, and Children
(WIC) clinics
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